HIGHER RIGHTS OF AUDIENCE ASSESSMENT

IN RESPECT OF CRIMINAL PROCEEDINGS

THE PRACTICAL ASSESSMENT

Instructions to candidates for the practical assessment

Introduction

The practical assessment is focused on a criminal trial before a judge and jury in the Court of
First Instance.

Elliott is charged —

a) with Conner and George one count of manslaughter contrary to Common Law and
punishable under section 7 of the Offences Against the Person Ordinance (Cap.
212);

b) with Conner and George one count of conspiracy to rob, contrary to section 10 of
the Theft Ordinance (Cap. 210) and section 159A of the Crimes Ordinance (Cap.
200); and

c) with Conner and George one count of robbery contrary to section 10 of the Theft
Ordinance (Cap. 210).

Conner is charged-

a) with Elliott and George one count of manslaughter contrary to Common Law and
punishable under section 7 of the Offences Against the Person Ordinance (Cap.
212);

a) with Elliott and George one count of conspiracy to rob, contrary to section 10 of
the Theft Ordinance (Cap. 210) and section 159A of the Crimes Ordinance (Cap.
200); and

b) with Elliott and George one count of robbery contrary to section 10 of the Theft
Ordinance (Cap. 210).
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George is charged-
a) with Elliott and Conner one count of manslaughter contrary to Common Law and
punishable under section 7 of the Offences Against the Person Ordinance (Cap.
212);
b) with Elliott and Conner one count of conspiracy to rob, contrary to section 10 of the
Theft Ordinance (Cap. 210) and section 159A of the Crimes Ordinance (Cap. 200);
and
c) with Elliott and Conner one count of robbery contrary to section 10 of the Theft
Ordinance (Cap. 210).
The Indictment can be found in the attached ‘Bundle of Evidential Materials’.

In order to complete the practical assessment, candidates will be required to do the following:

1. to make or oppose a High Court application for the review of the bail decision by a
magistrate refusing bail; and

2. to participate in a mini-trial.

Your role as solicitor-advocate

When you receive these instructions, you will at the same time be advised whether you will
appear as counsel for the prosecution or counsel for the defendant.

As prosecuting counsel, of course, you will rarely, if ever, have sight of the proof of evidence
taken from a defendant by his legal representatives. For the purposes of this practical
assessment, however, the defence materials are made available to you. This is because there
is a limited time within which the required exercise (including examination-in-chief and cross-
examination) is to be conducted. Accordingly, it is to be assumed that all witnesses, both for
the prosecution and the defence, have given evidence in accordance with their statements
except where in examination-in-chief they have diverged from or contradicted those statements.
Should there be any such divergence or contradiction, for the purposes of the practical
assessment, it is to be taken that they have arisen in the course of the witness’s testimony. In
cross-examination, therefore, it will be put to the witness that one part of his or her testimony
has been contradicted by another part.

Please note that those acting as prosecuting counsel are not allowed to make use of the contents
of the “instructions” part of the Defence notes of the accused.

HRA (Practical — Criminal) Instructions
May 2023



Dress

You will be expected to dress appropriately, that is, a solicitor would dress when appearing in
open court in the High Court: you should therefore wear a gown and bands.

Getting to the heart of the matter

It is important to note that, with each candidate being given only a limited time span to complete
each allocated exercise, it is important to adhere strictly to the following guidelines:

o Addresses to the court or to the jury must be structured and succinct, getting to the heart
of the matter without delay.

o It is to be assumed that the court or jury have a very good understanding of the
background facts and accordingly, while arguments must of course be put into a proper
factual context, there is no need for long, time-consuming recitations of the background
facts.

o Remember, in addressing the jury it is not the role of a solicitor-advocate to instruct
them on the law. That is the function of the judge.

Analysis and structure

Candidates are expected to demonstrate a structured and analytical approach in all of the
exercises required of them. The Examining Panels are required to pay special attention to
whether or not a structured approach has been clearly evidenced, that is, a presentation which
demonstrates that it is based on careful analysis and a choice of approach best suited in the
limited time available to advancing the case that is advocated.

BEFORE the High Court Bail Application

You must prepare a skeleton argument in relation to the application supporting the position of
the party you are representing.  You have been advised separately which party this is.

The Skeleton should be typed. It should not exceed 4 pages (A4, one-sided, 12 font, single

spaced).

You may refer to the attached authorities as you think appropriate. You do not need to attach
them to the skeleton argument.

Please note that for the purpose of this assessment, your argument must be limited to the
authorities which are attached.

You must email your skeleton argument in MS Word format to the Secretariat of the Higher
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Rights Assessment Board at info@hrab.org.hk by no later than 3:00p.m. of the Wednesday
prior to the day of the assessment.

Upon receipt, the Secretariat will ensure that the party opposing you in the application is given
a copy of your skeleton argument. The members of your Examining Panel will also receive
copies so that they can be considered before the assessment itself takes place. You will
therefore understand that, if you submit your skeleton argument late, it may not be marked and
will place you at real risk of failing the assessment.

THE CONDUCT of the High Court Bail Application

The application for bail is made by the defence solicitor-advocate for George and opposed by
prosecuting solicitor-advocate in the High Court Bail Review proceedings. For the purpose
of this application, apart from the relevant legal principles, your submission should be based
on the information set out in the Summary of Prosecution Evidence, Defence notes of Elliott,
Conner and George.

THE CONDUCT of the mini-trial

€)) Witnesses
Only one prosecution witness and an accused will attend the mini-trial. You will be advised
of the identity of the witnesses by the Secretariat on the day of the assessment when you arrive

and register.

You must therefore be prepared in a structured and analytical manner to examine and cross-
examine all relevant witnesses.

2) Prosecution witnesses

The following witnesses will appear at trial to give oral evidence on behalf of the prosecution:
1. Cheung Fai, CCTV Technician

2. Chan Keung, GoGo Van driver

3. George (under immunity)
3) Defence witnesses

The following witnesses will appear at trial to give oral evidence on behalf of the defence:

1. Elliott (D1)
2. Conner (D2)
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DURING the mini-trial

You can assume:

1. The witnesses will appear at the trial in the order listed above; and

2. For the purposes of the mini-trial, it is to be assumed that the evidence of all witnesses,
other than those called, is to be, and has been, fully in accordance with their statements.

Opening Speech

If you are allocated the role of prosecuting counsel, you will be expected to make a brief
opening speech to the jury. It will last a maximum of 5 minutes.

If you are allocated the role of defence counsel, you will be expected to make a brief speech to
the jury at the opening of the defence case. It will last a maximum of 5 minutes.

Conduct of the examination-in-chief/cross-examination

If you are allocated the role of prosecuting counsel, you will be expected to conduct an
examination-in-chief of one prosecution witness. It will last a maximum of 10 minutes. If
you are allocated the role of defence counsel, you will be expected to conduct a cross-
examination of that witness. It will last a maximum of 15 minutes.

If you are allocated the role of defence counsel, you will be expected to conduct an
examination-in-chief of either the accused or the defence witness. It will last a maximum of
10 minutes. If you are allocated the role of prosecuting counsel, you will be expected to
conduct a cross-examination of that witness. It will last a maximum of 15 minutes.

Interventions/Objections

You are also required to

J deal with any interventions/objections made by the advocate representing the opposing
party;
J take any objections, as you think appropriate, to the questioning of witnesses by the

advocate representing the opposing party; and

o deal with any judicial interventions/questions as and when they arise.
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Case law
The following authorities that the candidates may find useful for the review of bail decision:

See Archbold Hong Kong 2023, paragraph 3-4 onwards
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939) (py()),‘:hc I)xst.nf;t, Court Ordinance (Cap 336) (DCO), the Customs and Excise
Service Ordinance (Cap 342), the Complex Commercial Crimes Ordinance (Cap
394) and the }*long Kong Court of Final Appeal Ordinance (Cap 484).

~ From the first appearance before a court of a person the subject of criminal pro-
ceedings, bail is governed by Part 1A of the Criminal Procedure Ordinance (Cap
991) which {x‘xu"'od.u'ced new statutory bail provisions into the law of Hong Kong.
Part 1A has similarities to the Bail Act 1976 (England and Wales) and case law under
that Act may assist in the interpretation and application of its provisions. Prior to
that first court appearance the question of bail is governed by the provisions of the
Police Force Ordinance, by the Ordinance establishing the law enforcement agency
conducting the investigation, or by the Ordinance creating the particular offence, for
example the Preven.tion of Bribery Ordinance (Cap 201).

A person ungier m_vesgigation by the police for an alleged criminal offence may
be granted police bail either during the course of the investigation or after being
charged with a criminal offence. The powers of the police to grant bail are contained
in the Police Force Ordinance. Where police bail is granted during the investigation,
the bail is to the date upon which the suspect is required to report to the designated
police station. Where bail is granted after the arrested person has been charged with a

criminal offence, the bail is to appear at a designated magistrate’s court on a specified
date. Police bail may be with, or without, a cash recognisance.

B. CGURT BaiL

(1) *Summafyof Part 1A of the Criminal Procedure
Ordinance (Cap 221), sections 9Cto 9Q

Ix;troduction

Once a person the subject of criminal proceedings is brought before a court, bail
is governed by Part 1A, sections 9C to 9Q of the Ordinance. Part 1A was added to the
Ordinance in 1994 by section 2 of the Criminal Procedure (Amendment) Ordinance
1994. Part 1A was further amended by section 2 of the Adaptation of Laws (Courts and
Tribunals) Ordinance 1998 commencing on 1 July 1997. Part 1A applies to permanent
and special magistrates, to the District Court and to the Court of First Instance of the
High Court. Bail in all criminal proceedings before those courts is to be granted in
accordance with the Ordinance: section 9D(1). The Criminal Procedure Ordinance
does not affect bail granted in civil proceedings or recognisances to keep the peace or
to be of good behaviour. The Ordinance applies to all persons who come before mag-
istrates, the District Court or the Court of First Instance in criminal proceedings. It
makes no difference whether those proceedings were commenced by the laying of an
information followed by the issue of a summons or by an arrest followed by a charge.

General right to bail (section9D) - | | |
© Bail must be granted by a court to a person accused of an offence, whethq or
not that person has been committed for mali if none og the qu‘cumsLan;qgspccrﬁed
in section 9G applies. A person may be admitted to bail subject to gond;uqns. The
types of conditions which may be attached to the grzint ot:‘ court b;u! in criminal pro-
ceedings are set out in section 9D(3) (a) and (b). Conditions may not be att’zzch‘ed
to bail unless this is considered necessary for Eixe purpose of prevenpng.abscuncimg,
preventing the commission of an offence whilst on bail or preventing interfer c&ge
with witnesses or preventing the perverting or ()bS{ljl%C(:lllg (..)‘{ the} course (;}i }1)({1 ‘iuz
Justice. A surety may be required as onc of the condmovx}s‘ ol ac.lf}'}xs’suy);\ tc‘)‘ a:i' 1:.
system of taking a recognisance from persons gran’lgd bail m{ L!.xff}glj‘x pr g)(:(!,cci 11:&,'.‘,
is abolished. Courts may not now make it a condition of ac Illth:‘xl()'!l ‘t?i ail tha b‘}
recognisance of bail be taken from a person :1(1{111.&0({‘((? bml.‘ :’\n “C?},M‘fw uu'n’uI)L c.
required to deposit cash as a condition of obtaining ,?')ZXl"~,A n;cog.m.s(u;‘(.e ~m:)f~rui‘fr
ever be required if the court considers this is m;cess‘lr): [(}t‘ ?Lcum}g t‘r g u; r;e r\: OLn
to custody of a person granted bail. As to the Offence of absconding by a pers
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3-b BaIL, APPEARANCE OF ACCUSED FOR TRIAL [CHap. 3

released on bail, see section 9L, and as to liability to arrest for absconding or break.

ing conditions of bail, see section 9K . . .

However, the general right to bail is subject to the specific exception created by
Article 42(2) of the National Security Law (NSL) passed by the Standing Committee of
the National People’s Congress on 30 June 2020. The legislation was listed in Annex II1
to the Basic Law in accordance with the procedures under Amclf: 18 of the Basnc.Law,

In HKSAR v Lai Chee Ying (2021) 24 HKCFAR 33, the Court of Final Appeal considered
the provisions governing the grant of bail to a person charged with an offence under the
NSL. ' ’ ’

On 2 December 2020, Mr. Lai was charged with one count of fr_aud. E}ubsequendy
on 12 December 2020, he was charged with one count of “c_ol£usxon with a foreign
country or with external elements to endanger national security under Article 29(4)
of the NSL. The Chief Magistrate refused bail in respect of both charges on the basis
that there were substantial grounds for believing that the accused would fail to surren-
der to custody or commit an offence whilst on bail. In forming that opinion, the Chief
Magistrate indicated that he had considered the nature and seriousness of the alleged
offence as well as Article 42. I :

On 23 December 2020, on Mr. Lai's application, Alex Lee J granted bail pursuant
to 5.9] of the Criminal Procedure Ordinance (Cap.221) -(CPO) subject to the under-
taking offered by him. . ‘ o o

In arriving at the decision, the Judge opined that in both fraud and NSL cases, the

nature and seriousness of the offence and the weight of the evidence was in favour of
the defence. Further, the risk of absconding could be ameliorated by imposing suitable
stringent conditions. As to the risk of committing offence whilst'on bail, it was stated in
Tong Ying Kit v HKSAR [2020] 4 HKLRD 382, that Article 42(2) was not a “no bail” provi-
sion. It was therefore considered possible to grant bail to an accused charged with a NSL
offence if there are sufficient grounds for the court to believe that the accused will.not
commit acts endangering national security in the future if bail is granted. In this regard,
it was satisfied that the undertaking offered by Mr. Lai to observe the tailored bail terms,
coupled with his agreement to be confined to his residence during the entirety of the
bail period, gave the: Court sufficient grounds to believe that the accused will not com:
mit acts endangering national security in the future if bail is granted.

‘However, immediately after the ruling, the prosecution applied for a certificate of
law seeking to appeal to the Court of Final Appeal for the Judge’s decision to grant
bail to the accused. Leave to appeal was granted on the basis, infer alia, that the issue
concerning the correct interpretation of Article 42(2) raised questions of great and
general importance as to the ambit and effect of Article 42(2) especially in the context
of other provisions, including Articles 1, 3-5, 41 and 42 as well as provisions of the
CPO. It was considered arguable that the Judge may have erred in his construction or
application of Article 42(2) in adopting his approach to the grant of bail in light-of
the requirements of that Article. . o R P o »

The CFA noted that central to this appeal was the specific provision made in Articles
41 and 42 regarding procedural matters with regard to bail.. : f yl
NSL 41 provides that:

“(1) This law and the laws of the _Hong Kong Special Administrative Region shall
apply to procedural matters, including those related to criminal investigation,
prosecution, mal', and execqtion of peqalty, in respect of ¢ases concerning offence

. endangering national security over which the Region exercises jurisdiction.

(2) No prosecution shall be instituted in respect of an offence endangering pational
security without the written consent of the Secretary for Justice. This provision
shle_l not prq;t_xdxce the arrest and detention of a person -who is suspected of
having committed the offence or the application for bail by the person in

accordance with the law...”
NSL 42 provides that: ,
“(1) When applying the laws in force in Hong Kong Special Administmﬁve Region
concerning matters such as the detention and time limit for ial. the 1aW
- enforcement and judicial authorities of the Region shall ensure that €ascs
concerning offence endangering national security ar¢ handled in a fair and

timely manner so as to effectively prevent, suppress and impose punishment for
such offence. '
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(2) No bail shall be granted to a criminal suspect or defendant unless the judge has
sufficient grounds for believing that the criminal suspect or defendant will not
continue to commit acts endangering national security.

In construing Article 42(2), it was said that although the legislative intention was
for the NSL to operate in tandem with the laws of the HKSAR, seeking “convergence,
compatibility and complementarity” with local laws as pointed out in the Explanation
of Draft NSL presented to the NPCSC on 18 June 2020 and reiterated in the Address
to the NPCSC on 6 July 2020 regarding the adoption of the NSL, Article 62 provided
for possible inconsistencies, giving priority to NSL provisions in such cases:

“This Law shall prevail where provisions of the local laws of the Hong Kohg Special
Administrative Region are inconsistent with. this Law.”

~ Accordingly, the CFA was of the view that in light of Ng Ka Ling v Director of
Immigration (No 2) (1999) 2 HKCFAR 141, the legislative acts of the NPC and NPCSC
leading to the promulgation of the NSL as a law of the HKSAR, done in accordance
with the provisions of the Basic Law and the procedure therein, are not subject to
review on the basis of any alleged incompatibility as between the NSL and the Basic
Law or the ICCPR as applied in Hong Kong.

< It was also acknowledged by the CFA that Articles 4 and 5 expressly mandates
respect for and protection of human rights and freedoms and adherence to the rule
of law while also safeguarding national security. It was therefore stated that Article
42(2) should be interpreted in context of the applicable human rights and rule of law
principles, the rules regarding bail under HKSAR law and the p‘rovi/sions of the NSL
read as a coherent whole.” e -

- In the aforesaid context in which NSL 42(2) exists, it was stated that Article 5(3) of
the Bill of Rights is plainly relevant. It provides: R o

-+, “Anyone arrested or detained on a criminal charge shgl[ be l:)rpught promptly before
2 judge or other. officer authorized by law to exercise judicial power and shall be
entitled to trial within a reasonable time or to release. It shall be the genefui rule that
persons awaiting trial shall be detained in custody, but release may be subject to guar-
antees o appeas for trial at any other stage QE the judicial proceedings, and should
occasion arise, for execution of the judgment.” ;

- Further, as both Articles 41 and 42 of the NSL'provid‘e for HK:SAR }mys to ap.pl?:
to procedural matters, including “matters such as'de‘tenaon :fmd time 'lm}n for trial

which obviously cover pre-trial detention andib.ml,f it was ’e\_ndently within the con-
templation of the NSL that s.9D(1) implementing Article 5(3) of the Hong Kong
Bill of Rights generally creates a presumption in favour of bail. However, the pre-
sumption in favour of bail in 5.9D(1) is not an unqualified right to bail; it is subjgct

to ss.9(D o o .
() an 96 virtue of Articles 4, 5, 41 and 42 of the NSL, the aforesaid

It was concluded that by \ : : ;
rules (and other proceduz’al rules relating to applicauons for bail) are applicable to

questions regarding bail in cases involving offex'gces e{x;xzi;i)ngenng national security, but
subject to the specific ion created by Article 42(2). .
ecific exception created by 2(2) . ,
_Although it “gs noted LhaI: the subject matter of An‘lcle 42(‘22 ovula{pf,l j.mh téxjxs;xtg;z
- Matter of s 9G(1) (b) which makes the risk of committingan offence whi étlgfnl‘ﬂ.er(“u; s
for refusing bail, it was noted that the starting point of inquiry 1; sxgnmcz:u& )é l{‘hc{;c -
~ Under 59G(1), bail may be refused if it appears to &'mlclogxfl u ;urrmder re
substantiaj grounds for believing that the accu;:eci personycmfc ‘l}, « (.)r e,we” Lo
Custody, commit an offence whilst on bail or interfere x}fx'th muTelwu, o b[)x ervert o
obstruct the course of justice. If such grounds arc:_nc;ﬁ[ posuxgggqtixlmc e out, ba
C gr: > ie yresumption in favourot bail. o ‘
“Howere: The rule embodics the et i tion is excluded in the first instance.

However, under Article 42(2), that presump less. the iudge has suffi
~ The starting point is that.no bail shall be g‘:‘“,lwd unless the Jm %:ommit acts
. Gent grounds for believing that the accused ’wﬂl_nqt (;:Om“?fonsidembly e
e”flﬂugering national security.” Plainly, Article 42(2) introduces a ¢

_ Stingent threshold requirément. . " i .

. In considering whether he Court as sufficient grounds”, the Julge SEL L
) consider everything thatappearsto the courtto t')e‘tl‘::i‘lu::m?di[‘iOUSgan o aterials
including the possible imposition of appropriate b
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3-5 BAIL, APPEARANCE OF ACCUSED FOR TRIAL [CHap. §

which would not be admissible as evidence at thfz trial, in ngrticu%ar, to have regard
to factors such as those set out in CPO 9G(2) in connection with the “sufficien;
grounds” question; o : L
(2) take the reference to “acts endangering national security” to mean acts of that
nature capable of constituting an offence under the NSL or the laws of the
HKSAR safeguarding national security; . ;
(3) regard the NSL 42(2) “sufficient grounds” question as a matter for the court’s
evaluation and judgment and not as involving the application of a burden of
proof. » v : it ‘
If, having taken into account all relevant matters, the judge concludes that he or
she does not have sufficient grounds for believing that the accused will not continue
to commit acts endangering national security, bail must be refused. If, on the other
hand, the judge concludes that he or she does have sufficient grounds, the court
should proceed to consider all other matters relevant to the grant or refusal of bail,
applying the presumption in favour of bail. This includes consideration of whether
there are substantial grounds for believing that the accused would fail to surrender
to custody, or commit an offence while on bail, or interfere with a witness or pervert
or obstruct the course of justice. Consideration should also be given to whether
conditions aimed at securing that such violations will not occur ought to be
imposed. ' » . L E .

In the instant case, it was noted that in granting bail, Alex Lee J applied legal
principles set out in Tong Ying Kit v HKSAR [2020] 4 HKLRD 382 and HKSAR v Tong
Ying Kit [2020] 4 HKLRD 416. However, it was considered that the Court of First
Instance in Tong Ying Kit erroneously treated Article 42(2) as a threshold question that
is no different from the discretionary ground for refusing bail set out in 5.9G(1)(b)
and thus failing to recognize the different starting points, namely, “no bail unless...”
versus “grant bail unless”. ' :

In adopting this approach, the Judge misconstrued ‘Article 42(2) and misappre-
hended the nature and effect of the threshold requirement created. His decision to
grant bail was therefore set aside. Accordingly, it is clear that the Article 42(2) as
defined by CFA creates a specific exception to general rule in favour of grant of bail
and introduces a considerably more stringent threshold requirement carved out from
the existing bail regime for bail applications. ‘ '

In HKSAR v Ng Hau Yi Sidney (2021) 24 HKCFAR 417, the question considered
was whether the more stringent threshold requirement for the grant of bail under
ﬁ]rL;}\‘QS(E) of the NSL applied to the offence of sedition, not;being'an offence under

e . : : « « : .

The defendant was charged with an offence unders.10(1) of the Crimes Ordinance
(Cap.200), alleging a seditious intention in conspiring with others to print,, pub-
lish, sell, offer for sale, distribute, display or reproduce certain allegedly seditious
publications. : . : L .

In an application for review of bail refusal, the High Court, applyi AR v Lai Chee
Ying (2021) 24 HKCFAR 33, held that the more stri%xgent thr:si[z)ll):l!}%f {ﬁcgfguli;:u of bail
was applicable to the offence charged and that such threshold requirements were not met

The defendant applied to the Court of Final Appeal for leave to appezd.‘The Appeal
Commmce considered: (i) whether the construction adopted in the Lai case should be
revised so that the phrase “acts endangering national security” should be held to apply
only to offences created by the NSL; and (i) if not so limited, whether the offence chargec
in the present case was one of the non-NSL offences covered so as to attract the more
stringent bail threshold. o

In dismissing the application, it was held that viewed ive e inte "the NSL
was plainly for national security to be safeguarded by ﬁfy)zl ﬁﬁ‘;ﬁ){;}gmﬁ‘Ecémgcigon ol
the laws which it created together with the existing laws of the HKSAR sugzh as those cor-

tained in Part II of the Crimes Ordinance (Cap.200). Construing Art 4’2(9) i,‘, the context
of the NSL as a whole supported the conclusion that the consm%ctio;; ad; ted in Lai cas¢
apph.ed both to offences safeguarding national security created by the NSI}J and offences
existing under HKSAR law. The combined effect of Art.23 of the Basic Law, which requires
the HKSAR to enact (_among other laws) laws to prohibit any act of sediti:m and Art.70
the NSL, which requires the HKSAR to complete legislation for safe "u'c’fing national
security as stipulated in the Basic Law, was to make it clear that 2 pmhibﬁj‘d act of seditions
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including an offence contrary to 5.10(1) (c) of the Crimes Ordinance (Cap.?()()), qualified
as an offence endangering national security. Accordingly, the proposed appeal was not

reasonably arguable and leave to appeal was dismissed.

Relief from obligation as a sin*ety (section 9E)

Under section 9D(3) (b)(viii), a surety may be required as a condition of bail.
Section 9E enables a surety to be relieved of the obligations of a surety where the
surety has reasonable cause to believe that the bailed person will not surrender to
custody as required by the terms of the bail. /

Prohibition against agreements to indemnify surety (section 9F)

- Section 9F renders void any agreement to indemnify a surety. Any person who
agrees to indemnify a surety commits a criminal offence and is liable on summary
conviction to a fine of HK$75,000 and to imprisonment for six months and upon
conviction on indictment to a fine of any amount and to imprisonment for 12 months.

An accused person may be refused bail in particular circumstances
(section 9G) R ~ AR D S

- Bail may be refused if there are substantial grounds for believing an accused will
fail to surrender to their bail, commitan offence on bail or interfere with a witness
or pervert or obstruct the course of justice. The matters to be considered by the
court in forming its opinion are set out in section 9G(2). Section 9G sets out other
circumstances where accused persons need not be admitted to bail, for example per-
sons subject to suspended sentences of imprisonment or to hospital orders. Persons
charged with murder or treason are only to be admitted to bail upon the order of
a Justice of Appeal, a judge of the Court of First Instance or a deputy judge of the
Court of First Instance. Where a person is refused bail, the court must consider the
question of bail at each subsequent hearing but, on the second or subsequent occa-
sion after that when bail was refused, the court need not hear any argument about
bail which it has previously heard. Bail can only be refused in the circumstances set
out in section 9G. Assertions from the prosecution that the offence is serious, that
there is a long history of offending and that the defendant faces a long period of
imprisonment are not valid objections to bail. They are factors that may go to the
belief that the defendant will fail to surrender to bail; but that is very different to
their being objections to bail per se. It seems that this distinction is not always, or

fully, appreciated by prosecutors. -
A{)plication 'by Secretafy fér]ustice for review of admission to bail by -
a District Judge or a magistrate (section 9H)

Before the enactment of section 9H, the Court of First Instance could not revoke
bail granted by a magistrate or by a judge of the District Court: Chung Beching v
Commissioner of Correctional Services [ 1 988] 9 HKLR 389.‘Sccuon 9H protndt.:s a limited
opportunity for the Secretary for Justice o chzfﬂenge bil:ll granted by a D‘:sgnctjudge or
by a magistrate by applying to a judge of the Court of First Instance to review the grant
of bail. The application is made by summons, §uppor(ed by an afhdavxg, to a Judgg in
chambers. On the hearing of the review, the bail may be confirmed, revoked or vanied.

Custody pending review (sectioﬁ gI) .

This section enables the Secretary Farjus.tice to stop a person who has been granted
bail by a District Judge or by a magistrate from a_cma(lly ben}g s‘elcasc‘fl“ (S(fm custody
pending a review of the grant of bzu_i un_dcr section JH. ‘Once‘the Dtsu{c(.t“hvuige or
magistrate granting bail is notified of the intenton to seek a review, the Dmmujucfgc
or magistrate must order that the person be detained in custody ;l{ld bmught before
ajudge. This order can only be made where the person granted bail had not yet been
released on their bail. It is therefore incumbent upon the prosecutor who intends

191

3-8

3-9

3-10




.

3-11

3-12

3~13

3-10 BAIL, APPEARANCE OF ACCUSED FOR TriAL . [CHap. 3

to seek a review of the decision to grant bail to inform the court immediately so that
the defendant is not released. A notificaton of intention to seek a review is not a
precondition to that review but keeping the defendzmt in gustody facilities the service
of the summons and supporting affidavit required by section 9H. A person detained
under this section must be brought before a judge as soon xaspxjagtxcablﬁ and in any
event within 48 hours. The judge can then review the grant of ba/x;li in accordance with
section 9H. N . o o

Review of refusal of bail or conditions of bail (section ) o
This section provides an opportunity for a person who has eithe‘r })eén refused bail

by a District Judge or a magistrate or granted bail subject to cqndttxons :toappl.yta‘a

judge in chambers for bail or to remove the conditions attaching to bail. The judge

can confirm, vary or revoke the original decision and make such other order as is
considered appropriate. - R R o 2

Arrest of persons admitted to bail (section 9K)

This section enables a police officer to arrest a person granted bail where there
are reasonable grounds for believing that any bail condition has been, or is likely
to be, broken or where a surety for bail has given written notification to the police
of their belief that the bailed person is likely to fail to surrender to custody. Once
arrested the person bailed must be brought before a.magistrate within-24 hours
of the arrest or as soon:as practicable thereafter for an inquiry. If it then appears
a condition of bail has been, or is likely to be, broken the person can.either be
detained in custody or released on bail either with the same conditions or with
additional conditions. If it does not appear that a condition of bail has been, or is
likely to be, broken the person must be released on the same conditionsas attached
to the original bail. = .+ SRR L et b

Offence of failing to surrender to custody as shall have been -
‘appointed (section9L) - - : et
This section makes it a criminal offence to fail to surrender-to custody in accord-

ance with the terms of bail without.reasonable cause: The offence is ;punishable on

summary conviction by a fine of HK$75,000 and imprisonment for six months and
upon conviction on indictment by a fine of any amount and 12 months” imprison-
ment. What is, or is not, a reasonable cause for the failure to surrender will depend
upon the facts of the particular case. Errors or misunderstanding by an accused about
the time or place of surrender are unlikely to be accepted as reasonable cause for
failing to'surrender. -~ - . . oo 0 IR T s

Forfeiture on failure to surrer:ldér‘ !50 ‘c%(usytody‘ as shall hévé Bééh
appointed (section 9M) * €

. This section enables a court to order forfeiture of a recogn/isancé entered into
y a surety or cash deposited with the court as a condition of being admitted to bail

where the person admitted to bail has, with :
. ' out reason > fai nder
0 bail. ‘ > i t able c:}usa fd?!@d to surren

Procedure in bail proceedings (éécﬁon 9N)

This section indicates the scope of the evidehce

:"{j“fst? :flmfls*d?l”mig U_lf: question of bail. Realistically it wil] be for the prosecution
hegﬁ N L{‘fmm x};fi.t,e{i‘ll in support Of.[hé c‘ﬂqjection to bail before the court. The court
g the apphcation for bail can itself make whatever inquiries about the person

seeking bail as it considers desirable. Thi

; e. This does not, | :

" aas, ISIcers + however, extend to the person
secking bail being examined by the court or by anyone else abe h o d Pm?"ce
with which they are charged. : e about the alleged 0

that may be put before a court
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Aids in proof (section 90)

This is 2 fgrmal section relating to certificates by a clerk of the court admitting a
person to bail. : S : .

H :

Restrictions on reports of bail proceedings (section QI‘,’)

This section limits the information that may be published or broadcast in any
report of bail proceedings. Reports must not contain anything other than such
formal information as the name of the person the subject of the proceedings,
the name of their legal representative and the result of the bail proceedings. The
purpose of the section is to ensure a fair trial by limiting the information in the
public domain at this stage of the proceedings. Any report must not go into the
facts of the case or reveal details of any previous convictions that may have been
put before the court during the bail application. A breach of the section is a crim-
inal offence punishable by a fine of HK$50,000 and imprisonment for six months.
A wide definition is given to “publish” and to “broadcast” and to the persons
caught by the section. ' o

Record of bail proceedings (section 9Q)

~ This section deals with the records that must be kept of bail proceedings and to
whom those records are available. These records include the reason for the grant or
refusal of bail and for any conditions attached to bail (see the Criminal Procedure
(Record of Bail Proceedings) Rules (Cap 221 sub leg)). N

(2) Statute

Meaning of “admitted to bail in criminal proceedings”
S CrxmmalProcedure Ordinance;sgc PR
~ Interpretation o T
9C.—In this Part
- “admitted to bail” means the release by a court of a person from detention on his
undertaking that he shall surrender to custody on the day that the court may
appoint; PR o :
“court” includes the District court and a magistrate; ~ y V -
“judge” means a Justice of Appeal, a judge of the Court of First, Instance and 1
deputy judge of the Court of First Instance;. G
“surrender to custody” means appearing before the court on being called on the
day as shall have been appointed by the court. v

Criminal Procedure Ordinance, s 9D

~ used person to be admitted to bai . L
9ID.—(1) Su[l))jccl to this section and section 9G, a court shall order an accused

p;:rsouﬁ to be admitted to bail, whether he has been committed for trial or not,
When— : ‘ . i
(@) he appears or is brought before a court in d‘)‘c‘ C,Omﬁe‘.(g or in connection
: with proceedings for the offence f)f Wh“:.l.l ,.heh ls_‘}(iClls?)(»’ q(imiued to bail; or
(b) he applies to the court before which he is Ac“e‘l‘“‘,( tlol ("; bail o
. {c) he applies to a judge under section f)l to be ac flm‘“,(d'(- A oear (o the
(2) An order under subsection (1) may be sulyect; to such conditions as appear (o {
- fourt (g he nccessaf}' to secure that the person admitted to [y);}t‘l ‘jwil f“;«?"’."
(@) fail 1o surrender to custody af_“;‘f court may appoint; ar
b)) commi snce while on haior s P
; ”(c; ‘ in:’:;‘flel;: K,i%t‘r:lrmuwss or pé:*vert or(gb;struct the coursc:of Jus£1§¢. !
(3) Without affecting the generality of subsection (2), the Cﬁur.t‘_—; ‘ognizance of bail
(a) may not make it a condition of ad.xmssmn 1o l'JaxI nl.:E ft[ig;c;;:}((\i ane ’far't;m
' be taken from the person so admitted but may-make it 8 R
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purpose only of securing the surrender of that person to custody as the coyy,
may appoint, that a recognizance of bail be taken from a surety; o
(b) may make it 2 condition of admission to bail that the person so admitted—.
(i) shall surrender to the court any passport or travel document;
(ii) shall not leave Hong Kong; '
(iii) shall report to a police station or the offices of the Independen; -
Commission Against Corruption as the court may specify;
(iv) shall reside at a specified address and be present therein between such
times as the court may specify; : R
(v) shall not enter any place or premises as the court may specify;
(vi) shall not go within such distance of any place or premises as the court
may specify; v : ,
(vii) shall not contact directly or indirectly such person as the court may
specify; o :

(viii) or any person on his behalf or he and any such person shall, for the
purpose only of securing the surrender to custody of the person admit-
ted to bail as the court may appoint, deposit with the court such reason-

' able sum of money as the court may require. =~ ‘

(4) In considering the suitability of a surety for a proposed recognizance of bail under

subsection (3)(a), the court shall have regard to— ,
(a) the surety’s financial resources; L o

(b) any other matter that appears to the court to be relevant, and any recog-

nizance of bail taken from a surety under that subsection may, if an order

under subsection (1) so directs, be taken before any magistrate or before

the Commissioner of Correctional Services, the Deputy Commissioner of

Correctional Services or a Senior Superintendent or Superintendent of

Correctional Services.

Conditions for Bail

Conditions need not be imposed upon the grant of bail. Given that bail is a right
and not a privilege, the court should first consider unconditional bail. The court
will only need to consider conditions of bail if unconditional bail is ruled out.
The court should then consider whether bail might still be granted, but subject
to conditions. The conditions that may be imposed are listed in s 9D(3)(b). One
or more of those conditions may be imposed if the court granting bail considers
it is necessary to do so for either or all of the purposes specified in ss 9D(2)(a),
(b) or (c). The use of the word “necessary” implies that conditions should only be
imposed where there is perceived to be a real risk of one of the specified events
occurring. No conditions other than those in s 9D(3)(b) may be imposed. The
condition in s 9D(3) (b) (ii) - not to leave Hong Kong, may be jus;tiﬁcd in a given
clz}lse only if there; are c}ear indications of a genuine public interest which outweig‘h
the person's right to freedom of movement: Miazdzy App No
93582/07. (351, ’ V zdz}k v Poland (ECHR App

In HKSAR v Chung Hung Pan (CACC 242/2012 [2013] HKEC 514) the applicant
was ordered to surrender his driving licence as a condition of bail eight months
befoye he pleaded guilty to one charge of causing death by dangerous driving. He
applied for leave to appeal against his sentence both in relation to the length ©
the term of imprisonment and the length of the period of disqualification. It W&
argued, inter alia, that there was no power to impose such a condition as a term ©
bail. However, the Court of Appeal was of the view that there is power under s 9D(2)
(b) of the Criminal Procedure Ordinance to impose such a co‘ndiiiah which is in
fact commonly made a term of bail in cases such as this That sub%f:cti,on providcﬁ
that an order admitting an accused person to bail undér 3 QD(I)K may be subject
to such conditions as appear to the court to be npece :
son admitted to bail will not commit an offence wi
charged with causing death by d
a condition of bail is clearly ;
while the accused is on bail.

Similarly, the question of whether the condition w:

i N as necessary for the preventio
commission of an offence by the defendant while on bail was considered in Tam Tak

ssary to secure that the PC';
ile on bail. Requiring a pers®”
y dangerous driving to surrender his driving licenc® (‘5
timed at preventing the commission of a similar offen¢¢

n of
ch
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v HKSAR (HCMP 3118, ?‘51.19, 3120 and 3121/2014, [2014] HKEC 2001) where four
applicants, who had participated in public demonstration, appealed the magistrate’s
order that Fhey shall notenter a designated area in Mong Kok except when on transport
or in transit. The magistrate had indicated in the bail form that such a condition was

necessary to secure that thg applicants would not “commit an offence while on bail”.
In determining the application, D Pang J firstly considered the statutory framework
which was regarded as immediately relevant to the core contention of these applica-

tions and observed (at paras 2-4) that:
“Q. §ecu0n 9D(2)(b) of the CPO provides that conditions may be imposed which
appear to the court to be necessary to secure that the person admitted to bail
will not commit an offence while on bail”. Section 9D(3) (b) (v) of the same ordi-
nance provides that the court may make it a condition that the person admitted
~ to bail “shall not enter any place or premises as the court may specify.”

3. Sections 9N(a), IN(d) and IN(e) provide that in any bail proceedings, the court

- may “make inquiries of and concerning the person being the subject of those
proceedings”, “take into consideration any relevant matters agreed upon by the
informant or prosecutor and the person being the subject of those proceedings
or his counsel” and “receive and take into account any other material or rep-

. resentation which it considers credible or trustworthy in the circumstances.”

4. InPartIA of the CPO, there is no provision on the taking of “evidence” except
section 9N(c) whose relevance is confined to the “proof” of an exhausted list of
circumstances concerning the person pending bail - whether he has previous

~ conviction; whether he is charged with and awaiting trial on another offence;
and whether he has a history of absconding. “Evidence” may also be admitted
“to show the circumstances of a present offence particularly as they relate to the

likelihood of that person to be convicted of that offence.” o
‘Itwas noted thata similar scheme was considered in an English decision of R v Mansfield
Justices ex parte Sharkey [1985] 1 QB 613. Paragraph 8(1) of Schedule 1 to the Bail Act1976
provides that where a defendant is granted bail, no conditions shall be imposed unless “it
appears to the court that it is necessary to do so” for the purpose of preventing the occur-
rence of a number of events one of which is that the defendant would “commit an offence

while on bail”; Its judgment was then mentioned (at para 6) as follows: BARES

‘ “6. The Divisional Court coniptising Lord Land CJ and Stuart-Smith and Leggatt JJ
observed that (pages 625D-626C): ,

“... the question the justices should ask themselves is a simple one: “Is this
-~ condition necessary for the prevention of the commission of an offence by the
defendant when on bail?” They are not abliged to have substantial grounds. It is
« enough if they perceive a real and not a Janciful risk of an offence being committed.
This section 3(6) and paragraph 8 give the courta wide discretion to inquire
whether the condition is necessary..

1t is conceded that there is no requirement for formal widei_zce to be given: see In e Ma_!e-s [.198 1}
‘Crim LR 170. It was for example sufficient for the facts to be related to the justices at
secon a police officer. - )

“ Thc(:i l;i‘xlll)do‘g{hqe%?c;f)?e?n is how far, if at all: the justices were entitled tol hzfvfzdrfzfg‘ugl

to what was described by counsel as the matrix of events which broughtt ‘lt“?t? lt end-

* ants before the court. The answer in our judgment is tlmt' they were certainly ef\‘g

“ted to use their knowledge of events at local collu::nes dt.u‘mgl tht; precec}zing we)cd:

because it was only on the basis of that knowledge, inter alia, that they c¢;u | pl;?dg ;) ly
reach a conclusion as to the necessity of imposing a condition ... " (emphasis adae

: APP‘)’ing the princi‘ple. it was decided that th¢ magistrate was enmi‘egimt;: gz;z
regard to the broader context in which the arrests of the applicants c?fne dmate‘;-ia} g
law confirms that he had a wide discretion under secuonﬂgll\i(e) to rely on materiat ot
what provenance for so long as it is “credible or trustworthy". R

In the instant case, it wgs considered Lhat)[h]e ma(;exl“]xaltsdoer g;gﬁs;zfggﬁiaﬁgs
could be Pfopérly received under section 9N(e) showed that th e applicz
it ' i ; fourth applicant’s likely
Committed position to take their cause L0 the street and the £ ipplicant
jon ' i i tion case
deposity i i uirement at this stage for the prosecu
ion to violence. There 1s no req ; s st e
to be shown to be strong. These materials alone are enough todglve rise to the percep-
- tion that there is a real risk of a fresh offence being committed.
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It was emphasized that “necessary” in the present context means that there
real risk as interpreted in Mansfield Justices above, hence, there was a need fo
condition. Further, given the wholly exceptional situation that was then ongoing
was considered that the volatility of the situation r;quxregl an order that was clea'rf and
not easily given to argument over the true meaning of its terms. Accordu}giy,u;“ s
satisfied that the size of the area designated in the condition was proportional. The
applications are therefore dismissed. B

Recognisance for bail and Sureties

“Section 9D(3) (a) expressly prohibits a court from making it a condition of admis-
sion to bail that a recognisance of bail be taken from the person admitted to bail. This
removes the concept of “cash bail” under which a person would be admitted to bail
but only upon deposit of a cash sum. This discriminated against defendants without
means. However a person other than the defendant may be required as a surety to
ensure that the defendant complies with the obligation to surrender to custody in
accordance with the bail. If the defendant does not so surrender, the surety risks the
forfeiture of all or part of the amount either deposited in court as cash or pledged
by way of recognisance. It follows therefore that the surety must be sufficiently sound
financially to answer for the sum in which they are bound. -

The obligations of a surety are to ensure that the bailed person answers to the bail. The
surety must realistically be in a position to exercise control and influence over the person
bailed. Whether or not to accept a proposed surety is a matter for the discretion of the
Jjudge or magistrate in the particular case: R v Saunders (1849) 2 Cox 249. The proposed
surety may be examined upon oath as to means and indeed as to suitability to be a surety.
The court or magistrate may, at their discretion, give the prosecution time to inquire
into the suitability of the proposed surety and, where appropriate, to object to the suita:
bility of the surety or to the amount to be deposited or pledged by the proposed surety.
P§mons in custody cannot be a surety. An infant similarly cannot be a surety. A person
with a criminal record will not normally be an acceptable surety. A person who has been
;ndemnf.ﬁed by ‘the_defe‘nd.ant is not accfeptable as asurety. For the offence of agreeing t0
mdemmf)" sureties in criminal proceedings, see para. 3-7, above and para. 3-26, below.

The Criminal Procedure Ordinance does not limit the type of ity that might
be required under s 9D. However, b 1 ith D O S T
Magisiates’ Court, The 'I:imas Toly ‘,)7 ygzg:)al og}l; with the reasoning in R (Stevens) v Truro
vide for the Iodg’ing of son;e gsgt ,wh th’ i e hav§ been,x.ntended e Pki(l):
forfeited on the defendant’s n‘on‘a’ aranc I-n ca;h o kl nd, which o u!d. e x'eacflE

le form if the fustice ppearance; but security could be given in less sin-
ple on? i ‘e Jjustice of thq case demanded it and it could be readily forfeited, in the
evizl’}tl ;Jr glgn(‘il&gizﬁﬁcig1iouL.c?mphcate'd disputes about third party rights.

her ant nas deposited cash with the court as a recognisance for bail
under s 9D(3) (b) (vii), issues may subscquently arise about the application of all of
part of those monies towards p: yment of a fine, costs or compe “lqit)i n. In HKSARV
Ngai Wing Keung (HCMA 110/2004, [2004] HKEC 610) (he Armeliant anpealed a sei
tence of 10 months’ imprisonment and a fine of HK$20 S(joppt «agf dff)pi;mith with
;hree n;omhs'.coqsecuti\ff: imprisonment in default dfhpzxym:":g? y;;ftgr gilposing the
ine and ordering immediate payment, the magistrate was advised that payment coult

not be paid from the cash recognisance of HK$25,000, as that was borrowed from the

Appellant’s brother who had himself b . i
pp 0 had himself borrowed it from a thirg party. After hearing &%

l‘f?g‘;;g’:gi}:?g\ “\lip‘?”?lm 31;(1 f»gﬂ brother, the magistrate did not accept the money
: : veaas alleged and made the def; T AL {the
Pa— . : . wult order. In quashing the fine an¢
imprisonment in default, Beeson ]. confin ; S 5 '
: - confirmed that the defendant’s agr ¢ shoutl¢
be sought regardin . : tnat the defendant’s agreement si¢
g use of the cash deposited t6 p; ; eclinet
agree e \ : 1y the fine. If the defendant decli
to agree, enquiries shotld be m : pay : ¢ ¢ or
' ; be made as to whethe 1ol G . needed OF
Y vern Thic eoce - €T Or not tme to pay was nee
?{;fi?iis:igglt;::z“i?xsi LffLSL lcunﬁnns that cash deposited under s QPD'(‘-;)(b)(\fiii) gocs
0 securing thy dclendant answers the bail. Nothi le cle e the
C o : - Nothing should be done to give
impression that a defendant who decli © g should be done -
; Hil¢ 10 declines 10 use i e is bettib
f ot far s s¢ the bail money for the fine is
unishe at refusals the cach @ . oney for the }
P Canﬂ(iic:;)xiéiz‘[{:i; :iﬁ?al. ;hc ash is security for attendance. not ?1 security for a fine.
onllic aims for the payment out of ca i . teod by i ader
- : sh bail may he ed by interpled
roceedings as was the cace : " Peashi D ay be resolved by interp
p gs as was the case in Registrar, District Coury v} Li Kai and Azadrm! pC Lart
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frading as Andrew Lam & C{o [2005] 2 HKLRD 144. A firm of solicitors (“the firm”)
acted for two clients in a District Court criminal case. Each client put up a cash bail
of HK$50,000 and assigned their interest in that money to the firm. The clients exe-
cuted powers of attorney in favour of the firm and deposited the receipts for the bail
money with the firm. The clients instructed another firm shortly before their trial. At
their trial the clients were convicted and ordered to pay compensation to the victim.
They both agreed that the bail money could be applied to the compensation orders.
Both the firm and the victim claimed payment out of the bail money and the Registrar
of the District Court took out proceedings asking the Court to resolve the dispute
between the firm and the vicim. It was held that the firm had an equitable interest
in the bail money whereas the victim’s interest in the bail money was conferred by
an order which the Court was entitled to make under the law. Because the order for
compensation was made according to law, the victim'’s interest superseded the firm's
equitable interest and he was therefore entitled to payment out of the bail money..
Having made that order the Court went on, though it was not strictly necessary,
to address the practice of clients assigning their interest in bail money to solicitors
on account of legal costs. Concern was expressed that such practice could defeat the
object of requiring defendants in criminal cases to provide bail money as was dis-
cussed in R v Webster 94 CCC (3d) 562 in which it was stated that the assignment of bail
monies to the solicitor could impart upon the incentive of the defendant to attend
court. Re-iterating the adverse comments about such practice expressed in that case,
the Court was of the view that the kind of practice that had occurred in this case
should not be encouraged. ‘ JERTR R
The second claimant appealed the decision in Registray, District Court v Li Kai and
Andrew P C Lam & Coto the Court of Appeal: Registrar, District Court v Li Kai and Andrew
P C Lam [2006] 2 HKLRD 499. The Court of Appeal examined s 73(3) of the Criminal
Procedure Ordinance, and held at para 27: “the basic principle of imposing condi-
tions of bail, such as cash bail, was to ensure the accused surrendered to custody.”
'+ A payment into court of cash bail was, as far as the court was concerned, a payment
by the accused irrespective of who actually provided the monies. Neither the CPQ
nor any other Ordinance recognised anyone other than the accused who is granted
bail as the person paying the money into court. As the Court noted, section 73(3)
was added to the CPO in 2002. This section enables a court to apply any money paid
1o court by an accused as cash bail towards any compensation awarded to a victim
of the criminality. Prior to the enactment of that provision there was no power to
order compensation to be paid from bail money unless the accused consented: see
Ry Yeung Mau Lam {1991] 2 HKC 296; HKSAR v Ngai Wing Keung (HCMA 110/2004,
(2004] HKEC 610). . . :
“On the issue of the priority of the claims to the bail money, Ma CJHC (at paragraph
27§3)) observed that where an accused purported to divest himself of his interest in the
!l money, the money still remained in court. Nothing in the CPO permitted a change
of Ownership or interest in the cash bail. An assignment of the interest in the cash bail
Was an assignment of a chose in action: there was no change in ownership of the cash as
far as the court was concerned. The person putting up cash bail had a right to recover
¢ money providing it was not otherwise legitimately disposed of by the court. As one
of the defendants in the case (P) had been made the subject of a compensation order,
4L took precedence over his claim for the return of the cash bail. The second claimant
Could noy acquire a better right over the bail money than P had and the order for com-
Pensation prevailed over the second claimant’s interest in P’s cash bail. The position was
Somewhat different as far as.the cash bail of the second defendant was concerned. No
order for compensation had been made against her. There was therefore no jurisdiction
O Mmake a section 73(3) order. No order had in fact been made; the learned trial judge
ad Mmerely acknowledged that the second defendant wanted her cash bail to be used
;)*I)Wards the compensation P had been ordered to pay. Whether or not there existed a
cter claim to her cash bail was nota matter which concerned the trial judge at the time
of sentence, The assignment had however given the second claimant a better right to
0S¢ Monies than she had, The second claimant’s appeal was allowed to the extent of
¢ second defendant’s cash bail of HK$50,000. - : L
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‘The Court also addressed HH Judge Lok.‘sobsen*auons. about the undesirabuit‘yk
of assignments of bail money. As the court did not hold bail money as a trustee, any.
divestment of interest in bail money could only be a dxvestment.of a chose in action..

- It saw no difficulty as a matter of principle in an accused being able freely to dis-
pose of his cash bail once he had free access to those funds. To that extent therefore
the court dissociated itself from the suggestion that assignments of cash bml(scould
adversely impact upon the defendant’s incentive to answer bail. e

In YBL v LWC (No 2) [2017] 2 HKLRD 783, H was the successful party of the appeal
in matrimonial proceedings. On the substantive appeal, H made an application by
way of written submissions, inter alia, for the return of the bail money on the basis
that since the bail money had served the purpose of securing his attendance, it should
therefore be returned to him, as the money was held by H for his father on a Quistclose
trust. W, on the other hand, applied under 0.49 r.9 of the Rules of the High Court for
the bail money to be paid to her partially to satisfy the arrears in maintenance. Rule

9(1) provides, inter alia, that where money is standing to the credit of the judgment
debtor in court, the judgement creditor may apply to the Court by summons for an
order that the money to satisfy the judgement sum. ‘

In ordering to release the bail money to W, it was found that no evidence had been
filed by H or his father to support the assertion of Quistclose trust. Nor was there any
explanation as to the extent to which the father took account of the risk of the court
exercising the power under 0.49 r.9(1) when he provided the money. In.the circum-
stances, even assuming that there could still be some kind of Quistclose trust, it could
only be a trust subordinated to the legitimate power of the court in disposing of the
bail money, including the power under 0.49 r.9(1). R £

-Whatever might be the arrangement between the immediate parties concerning

the funding for bail money, as long as the money was held by thé court, these par-

ties only had a chose in action to seek the return of the money after the court had
legitimately exercised its power over the sum as money of the person on bail. The
subject matter of the Quistclose trust was the chose in action instead of the money
and innate in that chose in action was the court's legitimate power to'dispose of
the money (including the power under O.49 r.9) other than returning the same to

the person who answered bail: Registrar District Court v Li Kai [2006] 2 HKLRD 499

(above) followed. . v BEECREE

R v Scott Jervis, The Times, 20 November 1876, QBD addresses the general inexpedi-
ency of the solicitor of the accused acting as surety. For Hong Kong, that inexpediency
is addressed by Chapter 10.19 of the Hong Kong Solicitors’ Guide to Professional Conduct,
2nd edn, which provides “it is unlawful for any person (including a solicitor) to agree
to indemnify a surety for bail” and “no solicitor or his employee may act as a surety
for bail for a client of the firm without the prior written consent of the Council [of
the Law Society] which consent would be forthcoming only in the most exceptional
circumstances.” In practice, therefore, solicitors and their employees will not normally

be a surety for a client of their firm. : : 5

Before a surety formally accepts the obligations imposed .upon him/her, it is
the practice (a) to explain to him/her exactly what the obligations involve, (b) to
ensure that the obligations to be undertaken are understood, (c) to ensure that the
surety is still prepared to undertake the obligations and is worth the sum involved
fxfter_all debts ar_e'f p‘aidaargd Eid) tofwzlxm of the consequences, which include possible
imprisonment, if the defendant fails to appear as required. » Uxbridge ], Ex

f Heward-Mills [1983] 1 WLR 56, it was sai%pthat whexr(x1 a su(:etivnwgszufu}é;;rciegted,

the court should assist by explaining the relevant principles in ordinary language

and giving the proposed surety an opportunity to call evidence and advance argu-

ment in relation to them. ~ , »
Except where a magistrate commits a defendant for trial to the Court of First

Instance, defendants granted bail will be bailed to a specific court date. The surety

has a responsibility to ensure the defendant appears on that court date. Provided the
defendant appears before the court on that date and remains there untl their case is
called on, the surety’s responsibility in that regard is at an end. If that date is not the
trial date, the defendant’s bail may be extended to another date. In those situations
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the court has a duty to review the position of the surety. The surety should be in court
and should be asked to confirm whether or not they are prepared to continue as a
surety before the defendant is released on bail subject to the same conditions, see Rv
Kent Crown Court, Ex p Jodka, 161 JP 638, o

Notification of Court Dates to Sureties

Where, in committal proceedings, a defendant is committed for trial and grzmtéd
bail, bailis to the date of the trial in Court of First Instance as notified by the Registrar.
In line with the decision in R v Reading Crown Court, Ex p Bello 92 Cr App R 303, CA
(Civ Div), the court should always notify sureties when a hearing date was fixed and,
if no date was fixed, notify them as to the dates between which the case was likely
to be listed. Such a warning should be given as far in advance as possible. A surety
undertakes to ensure the appearance of the accused at court when required and that
implies that the surety should be given notice of the hearing date. Ignorance of the
date, however, would not always be an answer to proceedings for forfeiture. Each case
would depend upon its own facts. o ‘

It was held that in entering into a recognisance, a surety had a duty to keep in touch
with the bailed prisoner and to keep himself informed of the conditions of bail so as
to ensure that the prisoner surrendered to his bail. Where bail was made continuous,
the court had no obligation to inform a surety that it was proposing to vary the condi-
tions of bail or to obtain his consent to a variation. Accordingly, the order varying the
conditions was valid and did not affect the recognisance entered into by the applicant.
However, the fact that the surety had no knowledge of a variation might be relevant to
the exercise of the discretion to order forfeiture. It would be for the court considering
the forfeiture of the recognisance to determine the degree of fault attributable to a
surety in not knowing of the variation and to decide whether the surety would have
acted differently if he had known of it. 4 , S

If it was satisfied that the surety was blameless throughout, it would then be proper
to remit the whole of the amount of the recognizance and in exceptional circum-

stances that would be the only proper course. . .
\ Cnmmal Procedure Crdinance, s9E

Relief from obligation as surely Co ) )
9E.—(1) If on application made to it by a surety from whom a recognizance of bail

has been taken a court is satisfied that the surety has reasonable cause to believe that the
person for whom he is surety will not surrender to custody as shall have been appointed
by the court, the court may order that he be rehgved of his obligations as a surety.

*(2) On the making of an order under subsection (1}, the court shan issue a warrant

for the arrest of the person for whom the surety was provided.

" Section 9E of the Criminal Procedure Ordinance emphasises the sm'eqf‘s continu-
ing responsibility to be vigilant to the possibil_ity th.at‘ the bailed person will abs.cond
from bail. At the same time it provides sureties with an opportunity to be rehequ
of their obligations. Where a surety becomes concerned that the bailed person t.ﬂ“
not surrender to the court on the due date, the surety can apply to the court which
granted the bail to be relieved of the obligations of a surety. The section makes it c{ear
the court has discretion in these situatons. However where a surety comes before
the court and alerts it to a real danger of the bailed person absconding, the surety
should be taken to have discharged the obligations of a surety. The surety should
also notify the prosecution in writing of the belief that the b‘zulcd person is likely to
fail 1o surrender to custody. Where a surety is relieved of «lheu' oblxgauops. th(f ;91111
must immediately issue a warrant for the arrest of the bal}e'd person. Thc; ud\;m‘mg;z
of a surety notifying the prosecution of concern t}m; the bailed person mxghf breach
the conditions of bail is that the bailed person might then be arrested un_dm section
9K(1). The best course of action is, however, for the surety to seek to be relieved un}dgr
Section 9E(1). There is no apparent procedure as (o how the surety goes about this.
The surety should contact the court clerk who will then niz;};e the necessary arrange-

ments for the surety to be heard.
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Criminal Procedure Ordinance, s 9F

Prohibition against agreements to indemnify surety ) ) ) -
3-26 9F.—(1) Any agreement indemnifying or purporting to indemnify any person agains
any liability which he may incur as a surety to secure the surrender to custody of a person
admitted to bail shall be void.
(2) Any person who enters into an agreement of the desc

section (1) commits an offence. ‘ ) . L i
(3) An offence under subsection (2) is committed whether the agreement is entered

into before or after the person to be indemnified becomes a surety and wl‘leth.er or not

he becomes a surety and whether the agreement contemplates compensation in money

or money’s worth. o o o I

(4) Any person who commits an offence under subsection (2) is liable on summary
conviction to a fine of $75,000 and to imprisonment for six months, and-on conviction
upon indictment to a fine of any amount and to imprisonment for 12 months.

Any agreement to indemnify a surety for any loss that might be incurred if the per-
son admitted to bail breaches bail is void as an illegal agreement and one that would
be contrary to public policy, see dicta of Brett MR in Herman v Jeuchner (1885) ISQBD
561, at p 563. In Goodpoint Holdings Limited v Seabrook {1997] HKLRD 869‘(21 decision
prior to Part 1A of the Criminal Procedure Ordinance) in which Hermann v Jeuchner
was cited, Keith J suggested, at p 547G, that it was a different situation to where cash is
supplied to assist a defendant raise cash bail. e ‘

ription mentioned in sub-

Criminal Procedure Ordinance,is 9G

An accused person may be refused bail in particular circumstances o S
3-27  9G.—(1) The court need not admit an accused person to bail if it appears to the court
that there are substantial grounds for believing, whether or not an admission were to be
subject to conditions under section 9D(2), that the accused person would—
(a) fail to surrender to custody as the court may appoint; or
(b) commitan offence while on baibor =~ ¢ A
(c) interfere with a witness or pervert or obstruct the course of justice.
(2) The court in forming an opinion under subsection (1) may have regard to—
(a) the nature and seriousness of the alleged offence and, in the event of convic-
tion, the manner in which the dccused person is likely to be dealt with;
(b) the behaviour, demeanour and conduct of the accused person;
(c) thebackground, associations, employment, occupation, home environment,
community ties and financial position of the accused person;
(d) the health, physical and mental condition and age of the accused person;
(e) the history of any previous admissions to bail of the accused person;
(f) the character, antecedents and previous convictions, if any, of the accused
person; T S :
(g) the nature and weight of the evidence of the commission of the alleged
offence by the accused person; S o
(h) any other thing that appears to the court to be relevant, '
(3) An accused person need not be admitted to bail if it appears to the court that he
should be detained in custody for— ‘ St C
(a) if he has attained the age of 18 years, his own protection; or
(b) if he has not attained the age of 18 years, his own protection, safety or
welfare; or . '
(¢} the purpose of further inquiry relating to the determining of the question of
whethier he should be admitted 1o bail. ; : s
(4) An accused person need not be admitted to bail if—
(a) heis detained in custody— e
(i) under a sentence of any court; or ;
(i) for or in connection with a charge of failing to surrender to custody
under section 9L; or , , «
(b) the court is satisfied that— ;
(i) he has previously failed to comply with any condition of bail.imposed
under section 9D; or , o , ) \
(ii) any other court dealing with him in the same procécdings is or has
been so satisfied. ‘ ‘
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(5) An accused person need not be admitted to bail if he is the subject of a hospital
order for the time being in force. : ,

(6) An accused person need not be admitted to bail if he is the subject of an order
made under section 109B (suspended sentence) for the time being in force and he is
before the court under section 109D or 109E. : '

(7) An accused person need not be admitted to bail if he is the subject of a depor-
wation order for the time being in force made under section 20 of the Immigration
Ordinance (Cap 115).

(8) An accused person need not be admitted to bail if he is before the court under
section 5 or 6 of the Probation of Offenders Ordinance (Cap 298) (breach of probation
order; or commission of further offence). -

(9) An accused person need not be admitted to bail if he is before the court under
section 8 or 9 of the Community Service Orders Ordinance (Cap 378) (breach.of com-
munity service order; or commission of further offence).

(10) An accused person charged with—

(a) murder; or ‘ ‘
(b) treason under section 2 of the Crimes Ordinance (Cap 200),

shall be admitted to bail only upon the order of a judge.

(11) If at any hearing the court refuses to admit an accused person to bail the court
shall, at each subsequent hearing while the accused remains in custody, consider the
question of whether or not he ought to be admitted to bail and— :

{(a) on the first occasion after that upon which the court first refused to so admit,
- . the court shall hear any argument as to fact or law put to it in support of his
, admission to bail, whether or not it has previously heard that argumeny;
-(b) on the second or any subsequent occasion after that upon which the court
. first refused.to so admit, the court need not hear any argument as to fact or
Jlaw put to it in support of his admission to bail, if it has previously heard that
argument.

Proper approach to objections to bail, imposition of conditions, etc

~ As bail is a right, it is for the prosecution to show thz}t l?'ail si'lould be denied inthe
particular case. The words “substantial grounds for believing” in 5.9G. i

“The factors to be taken into account when deciding whether to grant bail to foreign
nationals who illegally entered Hong Kong, then charged with criminal offences and
made’ non-refoulement claims while in custody was considered in ‘HKSAR v Vu Thang
Duong [2015] 2 HKLRD 502. In this case, D1 and D2 were Vietnamese nationals who
entered Hong Kong illegally. D1 was cﬁhg’rged with possession of obscene articles for
the purpose of publication; and also, hzwu.xg landed in Hong Iﬂqng,unlawfuny, remain-
ing without authority. D2 was charged with breach of condition of stay by overstay-
ing; and having landed in Hong Kong unl;wfuliy, remaxntng‘wxmout authority. Both
made non-refoulement claims while in custody and,fpe’ndmga final detemma_tmn, their
respective criminal cases had been adjourned. DI and D2, \gho hgd been in custody
for 11 and 7 months respectively, applied for bail. , o '

In deciding the applications, the Court of Fxrst‘fnstzmce was of the we‘:v that, if on
the information available, the court could ascerunn'the nature of a non-refoulement
claim, there was no reason why it could not be considered with fxll c:)t}‘ter‘rcievan_t fac-
tors set'out in s 9G(2) of the Criminal Procedure Qrdmance _(Lap....Zl)~ in c!efefngtfxi
ing whether or not to grant bail. This wo:;1 id tiﬁ‘ particularly so if the court was satisfied
that there wa ; = or merit to the claim. ] _ -

In &fgi::: ggxft«ﬁiﬁiﬁéd to both defendants. The Court wa.j; f’;':msﬁ_ed d’uuwbo(h
defendants had been on remand for an unr-easmlable period mli\myg lmm acc;m;u
the charges they faced, the status of the criminal proc:{cedmgs. aga‘rti‘st_ t x&m a:x;{ the
likely inordinate delay before trial. iI:n Di’: c.;_mD l{% f}l?!cégfgglgz) §§§si‘§n o(fné’mcfgg
and could provide a residential address. As 1o alle -ssion of obs
articles, thepl ? ;:?Oen ths already spent on remand most hlg:ly ;\f)Uld is;xt;:dfz'elgz etix :nn é)c{
imprisonmentimposed on conviction after trial. That offence could hav

. . , S i licy. butt for some reason it was not done.
separately in accordance with prosecution policy,

He could meet an appropriate range of conditions if released from cus.t,ody.ll}x’l.c]‘udxlng
proﬁding the residential address of a welfare-based home; and obeying all its rules
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and regulations. In both cases, there were additional conditions of surrendering travel
documents, residing at the address given and reporting to the police at various times |
during the week. ‘ ' G

Simgilarly, in HKSAR v Asif Muhammad (HCMP 1409/2009, (2017] HKEC2134) the
issue of bail application by an illegal immigrant was again considered. The applicant
was charged with remaining in Hong Kong contrary to 5.38(1) (b) of the Immigration
Ordinance (Cap.115) (Charge 1) and failing to surrender to custody as appointed
contrary to s 9L(1) and 9L(3) of the CPO (Charge 2). )

The first offence was committed back in 2009 but the proceedings had been
adjourned pending outcome of the applicant’s application for asylum from the
United Nations High Commissioner for Refugees (UNHCR) and torture 'claxm
with the Immigration Department. The applicant subsequently pleaded guilty to
Charge 2 and the sentencing of that offence was adjourned pending the outcome
of Charge 1. )

In considering his bail application, it was observed that the applicant had by all
appearances played the system in his efforts to remain in Hong Kong and avplded‘the
legal processes. When he was arrested in relation to Charge 1 in 2009, having failed
his asylum application, he made a torture claim which was eventually rejected. When
he was re-arrested in 2017 after he had failed to attend the proceedings against him
for illegal remaining which was last fixed for hearing in the magistrate’s courtin 2011,
he made a non-refoulement claim. , f~

It was noted that in deciding whether to grant bail, guidance had been provided by
s. 9G(2) of the CPO in which it was apparent from this section that the matters a court
could consider on the question of bail were quite broad and focused on the nature
of the offence, the risk of danger that the defendant posed to the public, and the
~ likelihood that the trial could be affected by the defendant absconding or influencing
a witness. ‘ ‘

In the instant case, it was-considered that the -applicant only made his non-
refoulement claim after his re-arrest and not at the earliest opportunity as one would
expect if the claim was genuine and with merit. It did put into question the merits of
his non-refoulement application. This was a matter that could properly be taken into
account when deciding to grant bail (see: HKSAR v Vu Thang Duong [2015] 2 HKLRD
502). The Court was of the further view that the applicant posed a real risk of not
abiding by his condition of bail as evidenced by his current conviction for failing to
surrender to custody and due to his lack of local ties and connections here in Hong
Kong. Besides, the evidence against the applicant in relation to Charge 1 was strong.

Nevertheless, as was discussed in HKSAR v Vu Thang Duong [2015] 2 HKLRD 502,
the prosecution policy when dealing with a non-refoulement claimant who had been
charged with an immigration offence was to adjourn his case until his claim and all
appeal procedures had been concluded. It was also pointed out in that decision that
this could take a long time, and at the end of the process, the policy was to drop the
:munigration offence if the claim was approved, or to consider the merits of the case if
it were rejected. It was also pointed out that the policy did not address the issue of bail
pending resolution of the claim. This policy, or the lack of it, had placed an unbear-
able burglen on the courts because of the continued adjournments of the case by the
prosecution where at the same time it also opposed the grant of bail to the defendant
concerned. The uncertain status of the case made it very difficult for the courts to
adgiress the issue of bail in such circumstances.

I"l'le concerns in the instant case were therefore two-fold. First; in light of the sen-
tencing guideline cases, the applicant would likely receive a sentence upon conviction
for‘thc two offences of between 18 to 21 months’ imprisonment. As he had so far been
in custody for about 11 months and taking into account the one third remission for
good belf:mour, he‘was not far from having served the likely sentence for the offences.
Second, if the applicant was released on bail, there was a risk that he would abscond
as he had in Lh'e past. This was due to the prosecution policy of placing his case in
abeyance pending the outcome of his non-refoulement clam and the length of time¢
it would take the authorities to process the claim. Such was the ‘unsads‘,factory and

paradoxical situation that the courts had to unravel in order to i il
applications of this type. | properly decide b
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Intheci rcumstznces_of the instant case, it was decided that there was a real risk that
the applicant would fail to surrender to custody as the court may appoint, notwith-
standing the imposition of conditions on hail, the hail application was thus refused at
this stage. However, if the applicant was stil

: Lin custody, he was at liberty to apply for
bail before the same courtin two months’ time which should coincide approximately

with the applicant having served the likely sentence that would be imposed upon him
in relation to the two charges. :

In HKSAR v Chow Ka Shing [2021] 4 HKLRD 109, the application of 5.9G for offences
in relation to National Security Law (the NSL) was considered.

Here, the defendant was charged together with 46 other defendants with one count
of “Conspiracy to commit subversion”, contrary to Art.22(3) of the NSL, and ss.158A
and 159C of the Crimes Ordinance (Cap.200). The prosecution asserted that this
was a massive and well-organised schemed by the defendant and others to achieve a
common criminal purpose to undermine the “proper functioning of the Legislative
Council so as to paralyse the operation of the HKSAR government, eventually com-
pelling the Chief Executive of HKSAR to resign”. The defendant’s bail application
was refused by the Chief Magistrate. He applied to the Court of First Instance for bail.

The prosecution opposed the defendant’s bail application mainly on the ground
that (i) the defendant had demonstrated a firm and persistent conviction to act in
furtherance of the impugned conspiracy, there was therefore a real and substantial
risk that the defendant would continue to commit acts endangering national security
if bail was granted and (ii) the offence was a serious one and heavy. sentence would
likely be imposed in the event of a conviction, there were thus substantial grounds
for believing that the defendant would fail to surrender to custody and/or commit
further offence(s) while on bail. .~ e o : :

In considering the application, it was observed that the relevant principle was stated
by the CFA judgment in HKSAR v Lai Chee Ying (2021) ?4 HKCFAR 33 where it was
held that Art.42(2) of the NSL creates a specific exception to the HKSAR rules and
principles governing the grant and refusal of bail, and imports a stringent threshold
requirement for bail applications. The CFA judgement also elucidated that in apply-
ing Art.42(2), the judge must first decide if there are sufficient grounds for believing
that the suspect or defendant will not continue to commit acts endangering national
security (the prohibited acts) and in doing so “the judge should consider everything
that appears to the court to be relevant to making thag decxsxpn, including the possz_blfa
imposition of appropriate bail conditions and materials which would not be admissi-

i .al"' C 7 ‘ ‘ . .

ble;:s agggx?ggmg?;)rf it was decided that whilst the defendant did broadcast his m;{“:
on certain conspiracies against the PRC government, the defendant did not direc y
advocate for international sanction against the PRC government or the HKSAR gov-
ernment, Further, the Court gave the defendant the benefit of doubt as to thc.r'uuer-
pretation of what was mentioned by him, prior to the election, in his social media. The
defendant’s background was also considered, in particular, the many letters attesting
o fl;gcgazsztor; !fo:hr;uasg:l%t was satisfied that, with the conditions imposed for baxlr

e i i ffences under the NSL if bail was
the defendant would not continue to commit any ofienc NOLTOY
granted to him. Further, having considered the secpnd threshold undc_r 5;1 5 of the
CPO, it was satisfied that the defendant would not fail to surrmdcr tq custody or com-
mit an offence while on bail. Therefore, bail was granted to the defendant.

Renewed applications for bail

Prior to the coming into effect of Part 1A of the Criminal Procedure Oxdm:it?:fo
section 128 of the Criminal Procedure Ordinance o‘perzttecvl‘u} pl’f.;f*::\f fc{,rn:;?d ho
had been refused or denied bail by the court or by a Juc.lge‘.ff f:nx “:'gllnlc!e}; ;mw baiﬁms
cation for bail unless there had been a material change :qc;xclmns d s since bail wa

) ‘ ' 3 v v - ~ §y £ } C s S,
: ic show a material change
refused. The onus was on the applicant to s ) al chinge of clretmsiaices
ier justi Gine again at the issue of bail. If ther .
sufficient (o justify the court looking again at I e of had not been
a material chj‘mge)of circumstances the application for bail would not be entertaing
< <
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It was generally considered that a court was not bound to entertain an application for
bail, after it had previously been refused, unless it was satisfied that there had been
a material change of circumstances. A decision to refuse bail presupposed that the
court had found as a fact that there were substantial grounds for refusing bail. A later
court was bound to accept that finding of fact. Unless there was a material change of
circumstances the later court would not be acting as an appellage court. This cpuld
be particularly relevant to appearances before magistrates. Until a date for trial is
fixed, or until the case is committed for trial or transferred to the District Court,
defendants appear before Court 1 (the Principal Magistrate’s Court). of a particular
magistracy. Where there is a series of remands, the magistrate might not always be
the same magistrate. In those situations, unless there was a restriction upon repeated
applications for bail, there is an obvious danger of a subsequent magistrate acting as
an appellate court. ‘ R o
Section 12B of the Criminal Procedure Ordinance was repealed by the new Part
1A of the Ordinance. Where a defendant has been refused bail, section 9D(1) of the
Ordinance imposes a positive duty upon the court to consider the question of bail
each time that defendant appears before the court. This is-an inevitable corollary of
bail being a right, rather than a privilege. Repeated applications for bail are, however,
addressed by section 9G(11)(b). Paragraph (a) of secuon 9G(11) provides that at the
first hearing after that at which the court decided not to grant the defendant bail, he
or she may support an application for bail with-any argument as to fact or law whether
or not that argument has been advanced previously. Whereas, paragraph (b) of sec-
tion 9G(11) provides that at hearings subsequent to the first hearing after the hearing
at which the court refused bail, the court need not hear arguments as to fact or law
which it has heard previously. The section limits the number of times a defendant can
advance the same reasons in support of an application for bail. In HKSAR v Siu Yat
Leung [2002] 2 HKLRD 147, Deputy Judge McCoy SC referred to section 9G(11) as
“—essentially-an epexegesis of the common law test. This test ensures that access to
the court is not a revolving door” and, adopting the words of Deputy Judge Jones in R
v Ng Yiu Fai [1992] 2 HKCLR 122, at p 125 that the test was “a sensible and necessary
adjunct to a coherent legal system, which would otherwise be prey to-a proliferation
of speculative bail applications on issues already decided”. = - TR
If no application for bail is made at the first hearing after that at which the
court decided not to grant the defendant bail, paragraph (b) of section 9G(11)
does not apply so as to confer a right to make an application at any subsequent
hearing. A defendant would however have had such a right by common law: see R
v Dover and East Kent [J, Ex { Dean [1992] Crim L R 33, DC. In that case it was held
that there was always a right to make an application for bail: whether the court
was to entertain certain arguments was a separate issue. In fairness to a defendant
where no application has previously been made, the court should hear relevant
argument in support of bail whenever the defendant first makes an application
for bail. In HKSAR v Siu Yat Leung (above), it was said that a general right to bail
at common law is a residual jurisdiction and is not therefore parallel to Part 1A
Criminal Procedure Ordinance. = . o , L
- What will be a change of circumstances depends on the facts of the particular
case, sce HKSAR v Siu Yat Leung (above); Rv Nottingham [J, Ex p Davies [1981] QB 38,
71 Cr App R 178; R v Reading Crown Court, Ex p Malik [1981] QB 451, 72 Cr App R
146; and Rv Slough [f, Ex p Duncan 75 Cr App R 384. Both the Nottingham Justices and
the Reading Crown Court cases were considered in R v Wai Yu-tsang [1989] 2 HKLR
77, a case prior to the enactment of Part 1A of the Criminal Procedure Ordinance.
The Court there followed the approach of the. courts of England and Wales that
on a subsequent application for bail there had to be a change of Eircixmsmnces.
Committal for trial per se does not constitute a material change of circumstances.
However a committal, or an indication from the prosecution it will be seeking 2
committal to the Court of First Instance or a transfer to the District Court may, int
context, amount to a change of circumstances. The defendant may already have
been in custody for some time, the prosecution may have been tardy in proceeding
with the case, the I?ke!y sentence upon conviction after trial may be relatively low, 0
that overall there is a danger the defendant would have served all, or the majority
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of, that sentence before the trial takes place. These factors together may constitute
a change of circumstances.

In R v Brent Youth Court {2010] EWHC 1893, the court considers the situations in
which a third or subsequent bail application should be heard. '

On the defendant B's third application, the conditions offered included an offer
of surety and a condition of residence with his grandmother in an area not far from
the locality. In June 2010, B made the fourth bail application, offering conditions that
included a wider exclusion zone and residence at a distant relative’s address on the
other side of London. ‘

In granting the application for judicial review, the court was of the view that in
deciding whether to hear such a fresh application, the question for the court was
wider than whether there was a change of circumstances; namely, whether there were

any new considerations before the court that were not present when the accused was-

last remanded in custody. In this regard, the decision of R v Nottingham Justices Ex
p Davies [1981] QB 38 was quoted and applied:

“The Court considering afresh the question of bail is both entitled and bound to
“take account not only of the change in circumstances which has occurred since the
last occasion but also all circumstances which, although they then existed, were not
brought to the attention of the court. To do 50 is not to impugn the previous decision
of the court and is necessary in justice to the accused. The question is a little wider
than ‘Has there been a change?’, it is ‘Are there new considerations which were not
before the court when the accused was last remanded in custody?” e

In the instance case, it was held that the Youth Court had erred in failing to recog-
nise that the offer of residence at an address in a completely different part of London
potentially met the objections to bail and constituted an argument of fact that it had
not heard previously. Further, B's argument that the strength of the case against him
might be significantly weaker than had first appeared was also capable of being an
argument of law not heard previously. : ‘

Restriction on magistrate sitting after dealing with bail

' Bail applications will normally be dealt with in Court No 1 of the particular magis-
tracy in which the defendant appears. Trials are not normally conducted in Court No
1. There is therefore little risk of a magistrate who has heard details of a defendant’s
previous convictions hearing the subsequent trial. On the rare occasions when such

occurs, a professional magistrate should be able to put these matters out of mind and

concentrate upon the evidence in the case. It is, however, the better practice for a
magistrate who has saton a contested bail application in which details of the defend-

ant’s previous convictions have been given not to hear the subsequent u-i}al,\ rf Rv
McElligott, Ex p Gallagher and Seal [1972] Crim L R 332. R

Errors in bail applications ‘ .

A judge or magistrate who has considered an application for bail and made known
his decision cannot be regarded as functus officio immediately he or she has gtopped
speaking. Common sense should be applied in considering the question when in prac-
tical terms the occasion has come to an end. For example, if hzwmg just gmntgd con-
ditional bail, a magistrate recalled the defendant to the dock and imposed a further
condition, no objection could properly be taken. |

Criminal Procedure Ordinance, s 9H

mission to bail by a District Judge or magistrale

rate has admitted any person to bail the
view the decision of the District judge or

" Application by Secretary for Justice for review of ad
9H.— (1) Where a District Judge of magist
“Secretary for Justice may apply to 2 judge tore
magistrate. : . ; e |
(gé; glgject (o section 91(3), an applicaton under subsection (1) shall be made by

{ supported by affidavit.

summons before a judge in chambers anc ) . )
(3) The summor{s mgay be served on the person admitted to bail at any time before the

time appointed therein for the hearing.
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(4) On the hearing of the application the Secretary forﬁ]ust;ce shall be entitled
to put before the judge such relevant argument and such re evgnt matter as he
thinks proper, whether or not the same was pefore the'stmctju ge or magistrate
who made the decision, and the person admitted to bail shall also be entitled to pe
heard. . AT

(5) Notwithstanding subsection (4), if; .thc.perf‘»on admitted to bail fails to appear
a judge may hear and determine the apphgatxon in the absence of the person if he
satisfied that the person has been served with the summons or has refused to accept
service of the summons or that all reasonable attempts have been made to serve the
summons. . _ o

(6) Where a judge has heard an application under this section in the absenc'e of the
person admitted to bail, he may rehear the application if he is satisfied that it is just
to do so. o ;

(7) Upon hearing the application, a judge may by order confirm, revoke or vary the
decision of the District Judge or magistrate, and may make such other order in the mat-
ter including an order as to costs as he thinks just.- ' ~'

(8) On the revocation or variation of a decision of the District Judge or magistrate
under subsection (7), a judge may issue a warrant for the arrest of the person admitted
to bail.

(9) No appeal shall lie from the decision of a judge on an application under this
. section.

Whilst section 119(1) of the Magistrates Ordinance enables a magistrate to grant
bail pending appeal there is no similar provision in the District Court Ordinance
(Cap 336). Applications for bail pending appeal in District Court cases must be
made to the Court of Appeal. In Secretary for Justice v Wong Shu Kin (HCMP 2577/
2003, [2003] HKEC 1067) an application was made to a judge of the High Court
under section 9H of the Criminal Procedure Ordinance (Cap 221) to review a deci-
sion by a Deputy Judge of the District Court to grant bail pending appeal having
convicted the defendants of resisting police officers in the due execution of their
duties contrary to section 36(b) of the Offences Against the Person Ordinance (Cap
212) and sentenced each of them to four months’ imprisonment. The review was
sought on the basis of the absence of any power for a District Court Judge to grant
bail pending appeal. On the hearing of the review it was argued that, although there
was no inherent jurisdiction for the District Court to grant bail pending appeal,
section 83Z of the Criminal Procedure Ordinance (Cap 221) gave the District Court

Jjurisdiction to order bail pending appeal and that therefore the decision granting
bail should not be revoked.

Verina Bokhary | held that whilst 2 ma
appeal under section 119(1)(a) of the Ma
tion for a Judge of the District C

gistrate has power to order bail pending
gistrates Ordinance, there was nojugisclf{c'
ourt to grant bail pendi . Her Ladyshi

ruled that section 837 of the Criminal Pro;gledure Orcﬁnaggg(éggegl;I;milarlié dig
not confer jurisdiction to order bail pending appeal but simply set out the matters
to which a court should have regard when deciding whether or not bail should be
granted. There was nothing in the District Cougt Ordinance to provide the necessary
Jurisdiction and ther-e was no inherent jurisdiction in 3 trial court to grant bail pend-
ing an appeal from it (see Ex p Blyth [1944] 1 KB 532; Lala Jairam Das v King Emperor

[1945] 61 TLR 245, Ex p Speculand [1946] KB 48, 1 9 78 and
¥  E 1 ASR 2 [8 an
Ex p Rundle [1982] 30 SASR 989 Accordingly, the er agoL1082] 50 545

yalel 2 N -4 Xd"e
granting bail pending appeal was revoked, order of the Deputy District Judg

Criminal Procedure Ordinance, s 91
Custody pending review ' ‘ ‘
503[‘.0 t }(;3 t\;‘:}:c{;:é "% é)clss ict | thie of magistrate has made an order admitting any fp{ff
] seeretary lor justice states that he isl ; for a review of I

decision under section 94 he sha ; ication by the sl Op e e
, all upon applicatior ) or Justice if (e

“cision i 9k i 1 by the Secretary for Justice

person so admitted is present, order that the person {)e de(aincc{ ?1 c&xsjmdy and be

brought before a judge ars ir . . )
N 3%2 of 105, Judge atsuch time and place as the Registrar may appoint. (Amemia

(2) Where a District

. . ‘a“
immediately nodfy

ht

Judge or magistrate makes anor

_ .r subsection (1) hest
(h€ Registrar wivo sl - der under subsection (1)

ause the person so detained to be broug
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before a judge as soon as practicable, and in any event within 48 hours, and inform the
, Secrega?' for Justice of the time and place at which that will be done. (Amended LN 362
of 1997
(3) When the person so detained is brought before him under this section, a judge
‘may, if he thinks fit, dispense with the requirements of section 9H(2) and (3) and pro-
- ceed to hear an application under section 9H(1). ‘
- (4) If the judge declines to dispense with the requirements of section 9H(2) and (3),
he shall order the person so detained to be kept in custody for such time as he deems

sufficient to enable section 9H(2) and (3) to be complied with, and may make such
other order as he thinks just. ‘

Criminal Procedure Ordinance, s 9

- Review of refusal of bail or conditions of bail . ;
9J.—(1) Where a District Judge or magistrate has refused to admit a person to bail
or has so admitted a person subject to any condition, that person may in the case of a
_refusal, apply to a judge to be admitted to bail or in the case of an admission to bail sub-
ject to any condition, apply to a judge to be admitted to bail without bail being subject
to that condition.
(2) On the hearing of an application under subsection (1), a judge may by order con-
firm, revoke or vary the decision of the District Judge or magistrate, and may make such
other order in the matter including an order as to costs as he thinks just.

Applications for bail to a judge of the Court of First instance were considered in
HKSAR v Siu Yat Leung [2002] 2 HKLRD 147. The defendant was refused bail by a
magistrate and sought a review of that decision by a judge of the High Court under
s. 9J(1). Jackson ] refused to grant bail because of the strength of the prosecution
evidence and the nature and seriousness of the alleged offences. The defendant
did not seek bail at subsequent appearances before the magistrate which included
a committal for trial. After the committal for trial, the defendant then applied for
bail, purportedly under s 9] of the Ordinance, seeking to review Jackson J's decision
refusing bail. Deputy Judge G McCoy SC held there was no statutory Jurisdiction
under s 9J(1) to grant bail. The Court of First Instance cguid not review the deci-
sion of Jackson J, which was itself a review of a magistrate’s decx'smn to ref{.ls(:.ba'xl.
Once the decision of the magistrate refusing bail had been reviewed, the jurisdic-
tion to review was exhausted. As, however, the defendant had'been comxmuedfo.r
trial, he would have been entitled to apply to the Court of First Instance for bail
under s 9D (1) (b) in any event. The failure of the earlier review application did not
bar a later application for bail to the court of trial. Accordingly the Deputy Judge

amended the proceedings to allow the defendant to apply for bail under s 9D of the |

Ordinance and under the inherent jurisdiction of the High Court. In the event the
appvliéation for bail was dismissed. Section 9G(11) z}pphed and d‘}e appl;carx_p .“rsas
unable to show there had been a material change of circumstances since the original
refusal of hail. S ki ‘

‘Similéfrly, in HKSAR v Singh Ramanjit (,IjICCP 1945/ 2018, [2018] H'Ixf.EC /8f9),ﬁ[‘.‘2018}f
HKCFI 704, the applicant, who had been uwolve.d in two cases, applxcd'fgr a l:t‘;lf:“" o
the refusal of bail pux‘suam to 5. 9J(1) of the .Crumn‘al Procedure Qrdu'n}r}cc' aving
had his bail refused in the magistrates’ court in relation to (ht; secm‘xd case. Corh

In respect of the first case, the applicant was charged with ((}hc offenc;,iu“. zu;
dling stolen goods of a robbery that took place on 12 Mzg‘rc'h j.(}!?. E)n * } (uci h
2017, the applicant left Hong Kong and went to mz'unhmd L_hum. l"(c: wm?m%[g ‘ i;
March 2017 and was arrested and charged in relation Lo th‘ls case and g!‘:llrl[ti!‘ bail.
In respect of the second case, it was occurred on g February 2018 whglst 'lhc‘ ?lpg icant
was on bail in relation to the first case. He was'z;u-,-csted and Chargeq “u‘l zc f}??”f‘g
this case on 21 February 2018 and remanded into cus(oc!);: He ln:a'drc.y‘;‘ s(clx ;;5; (t); 1;1
a{;[ﬁamnces before the magistrates’ court. On each occasion, he apphe z
which was refused. e

- In considering the application, Zervos | observed that uz’xc}cf se}cﬁu;nn ID,l x;e:t,s::itg
has a right to bail but it may be refused in the p:u;ucuku~ ‘can,uxnl;,gt‘:’lv(icg ‘I'M;K[(}‘D Lin
section 9G. As his Lordship stated in HKSAR v Vu Thang Duong [2015] 2 WD 502

(see: 3-29 ahove), at [16]:
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“The relevant provisions allow the court to take into account a range of relevant
‘matters when deciding whether or not to grant bail. The presumption of bail can
be rebutted by the nature of the offence, the risk of danger to the public, or the
likelihood that the trial could be affected by the defendant abscond_ing or influenc-
ing a witness. An unreasonable delay in custody, in the particular circumstances of
the case, may be a factor in favour of bail. Of course, such a factor would be taken
into account together with all other relevant factors in deciding whether or not to
grant bail.” !

Here, the Court of First Instance had approved high security measures to be
implemented in relation to the proceedings before it to address the risk assessment
of the relevant authorities for violence or escape by the applicant. It seemed that
the relevant authorities had based their risk assessment on the subject matter of an
Interpol Red Notice. Such a notice informed all member countries that a person was
wanted based on an arrest warrant or equivalent judicial decision issued by a country
or international tribunal. However, the court made it clear that such information
supplied in support of the security measures sought to be put in place, and the
approval of them, did not in any way have a bearing on, or influence the application
for bail. _

In support for this application, the court was informed that the applicant was aged
29 and came to Hong Kong with his family when he was 9 years old. He attended
local schools in Hong Kong and at the time of the second case he was working as a
driver for the firm of solicitors that were acting for him. He also held a Hong Kong
Permanent Identity Card and resided in Hong Kong with his girlfriend and their two
children. Both his parents also resided in Hong Kong and were holders of a Hong
Kong Permanent Identity Card. The applicant also traveled very frequently to main-
land China. Further, it was contended that the two cases alleged against the applicant
were circumstantial and the evidence in both cases was weak. An alibi defence was also
advanced in relation to the second case. S

On the information and the circumstances before the court, however, it was not sat-
isfied that there was little motivation or limited capacity by the applicant to abscond.
[t was of the view that the applicant ties to' Hong Kong were not strong, and not of
a kind that would keep him in the jurisdiction, especially in light of his background
and particular circumstances where he traveled frequently to mainland China, and in
recent times had lived abroad. The offences that the applicant faced in the two cases
were serious and upon conviction, the applicant was likely to receive a substantial term
of imprisonment for each offence. Whilst the strength of the evidence against the
applicant in relation to the second case was under challenge, there was nevertheless a
case against him for this offence. - K ~ o

There were two sets of allegations against the applicant with the second case hav
ing taken place whilst he was on bail for the first offence. There was therefore an
unacceptable risk that he was likely to commit further offences while on bail. It was
further of the view that an unacceptable risk that he was likely to interfere with wit
nesses, given he had previously worked for the victim company of the second case.
Accordingly, the applicant's application for bail was refused. o

In HKSAR v Wong Chi Fung [2020] 2 HKLRD 56, the issue was whether a mate-
rial change in relevant circumstances was required in repeated bail review. The
defendant was charged with offences related to unauthorised assembly taking
place in August 2019. The magistrate granted him bail on conditions including
a travel restriction that he was not to leave Hong Kong. In November 2019, the
defendant applied to the magistrate for the travel restriction to be lifted between
26 November 2019 and 17 December 2019 in order to attend congressional heat-
ings in Europe and give speeches at overseas universities, The magistrate consid-
ered the proposed trip dispensable and refused the application. The defendant’s
application for bail review in the High Court was also refused. In December 2019,
the defendant applied to the magistrate again asking (o lift the travel restriction
b.etwecnk'ﬁ) ja.num‘y 2020 and 23 February 2020 in order to observe the presiden
tial (‘:iecno’n in Taiwan, give a speech at Oxford University and promote his newly
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published book in the United Kingdom. The magistrate refused the defendant’s
application noting that he had made the same application on the same ground, ie,
to attend overseas events.

In the instant case, the defendant made the second bail review application for
the variation of bail seeking permission to leave Hong Kong for a specified period.
It was argued that the word “court” used in 5.9G(11) should be interpreted as a
reference to individual judicial officers so that an applicant could make a renewed
bail application bgafore a different judge relying on the same ground which had
already been considered and rejected by another judge without a material change
of circumstances. It was contended that an accused who had been refused bail has
unlimited right at common law to apply to the High Court for bail under its inher-
ent jurisdiction, even when he was unable to establish “a material change in relevant
circumstances”. : T

“In deciding the issue, it was noted that on the hearing of a bail review under
s.9](1), a judge sitting on a bail review was not exercising an appellate jurisdiction
but was obliged to review the matter afresh in the application: see HKSAR v Siu Yat
Leung [2002] 2 HKLRD 147 and Tam Tak Chi v HKSAR (HCMP 3118, 3119, 3120 and
3121/2014, [2014] HKEC 2001). There was a significant difference between the
old s.12B and the new 5.9G(11): whilst the former disallowed an accused making
repeated bail applications at all in the absence of any material change in circum-
stances, the latter does not have the effect of limiting the right of an accused to
apply for bail. Nevertheless, the court hearing a bail application retained a discre-
tion whether to entertain an argument which had already been put to it twice before
without success. Where the same argument was put by a bail applicant, s.9G(11)
(a) of the CPO actually required the court to hear the argument even though it
had already been rejected once. However, on the second or any subsequent occa-
sion after the court had refused to grant bail, a material change in relevant circum-
stances could still be relevant when the court'considered whether to exercise its
discretion'unders.9G(11) (b), and the weight to be attached to this factor would be
case and accused specific (R v Dover and East Kent Justices Ex p Dean [1992] Crim LR
33 referredto). 7 R o
“Further, the contention that the word “court” used in s.9G(11) should be inter-
preted as a reference to individual judicial officers was rejected. The purpose of the
new statutory test under s.9G(11) was-to ensure that access to the courts was not a
' “revolving door” and that the new statutory test was a sensible and necessary adjunctto
a coherént legal system, which would otherwise be prey to a proliferation of spe,cula-
tive bail applicants on issues already decided (HKSAR v Siv Yat Leung [2002] 2 HKLRD
147; R v Ng Yiu Fai [1992] 2 HKCLR 122 referred to). For the purpose of this appli-
cation, it was not necessary to decide what an accused’s common law right regarding
repeated bail applications used to be or whether the old 5.12B was sxmply:declnmtory
of the common law positon. - L A ‘

It was decided that the travel restriction imposed was fully _;ust{ﬁed and that the
defendant’s application for variation be refused. In’respe.ct of his proposed book
launch, the relevant clause in his contract with the pu!)hs;heg was loosely drafted
that gave him a lot of flexibility whether to'go to the Umted ngd'm‘n. Further;, the
contract was signed two months after the defendant was granted bail in August 2019
with the restriction imposed. As such, the defendant could not éxpect that the ravel
restriction would be lifted when he signed the contract. If there was zl)nsk Qf being
sued for breach of contract, he knowingly put himself in d}at position. E\t?_ga;(itxlg the
defendant’s proposed speech at the Oxford Union, the tisk of absconding had not
vanished although he had been given permission to leave Hm}g Kong befare "md
then returned. It was not necessary for the defendant to be P‘}}’S‘Can)’ present f(f' lhe
speech. Further, his proposed return date from the United M{lg(igl}\é}é}!jgJust‘t;xo
days before the next mention, the itinerary did n'ot.allmy' a suﬂjxcx‘e.ntjbtt et ~t(;1 cgte: dor
any contingency. The public interest in due'admmxsu*:mon gf J}ib‘glcflftjqu?&};;?/o)?{;
date for plea should be kept as scheduled without delay (Miazdzyk v Poland 2
[2012] ECHR 111 distinguished). , R
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Criminal Procedure Ordinance, s 9K

Arrest of persons admitted to bail . .
3-38 9K.—(1) A police officer may without warrant arrest and detain any person admitted
to bail if— o » ;
(a) the police officer has reasonable grounds for believing that any condition on
or subject to which such person was admitted to bail has been or is likely to

be broken; or ) o
(b) any police officer has been notified in writing by any surety from whqm a
recognizance of bail has been taken for that person that the surety believes
that that person is likely to fail to surrender to custody as shall have been
appointed by a court and for that reason the surety wishes to be relieved of

his obligations as surety. ; o

(2) Any person arrested under subsection (1) shall be brought within 24 hours after
his arrest or as soon as practicable thereafter before a magistrate except where he was
so arrested within the period of 24 hours immediately preceding an occasion on which
he is required by virtue of his bail to surrender to custody at any court, in which case he
shall be brought before that court. ;

(3) If it appears to the court before which a person is brought under subsection
(2) that any condition of admission to bail has been or is likely to be broken, the
court may-— ‘

(a) order that that person be detained in custody; or ,, ,
(b) admit that person to bail on the same conditions or on such other conditions
as it thinks fit, , : - N
but if it does not so appear to that court, the court shall release that person from custody
and admit him to bail on the same conditions. . ' ‘ '

This section enables the police to take “pre-emptive” action where there are rea-
sonable grounds for believing that any condition on or subject to which a person
was admitted to bail has been, or is likely to be, broken. Under the section a person
admitted to bail may be arrested and brought before a magistrate before bail has been
breached. The wording “reasonable grounds to believe” implies there must be some-
thing more than mere suspicion. There must be something which can be valued and
assessed. That will depend upon the circumstances of each case, A person admitted
to bail and arrested under this section must be brought before a magistrate within 24
hours or as soon as practical thereafter. There will then be an inquiry into the arrest.
The magistrate may order detention in custody or may continue. the bail, with or
without additional conditions. The burden will be upon the prosecution to show good
cause for the arrest. N

‘Criminal Procedure Ordinahée, s9L

Offence of failing to surrender to custody as shall have been appointed
3-39 9L.—(1) A person admitted to bail who, without reasonable cause, fails to surrender
to custody as shall have been appointed by a court; commits an offence. :

(2) A person admitted to bail who, having reasonable cause therefor, has failed to
surrender (o custody at such time as shall haye been appointed bya coim fails to so
surrender as soon after that time as is reasonably practicable, commits an offence.

(3) Any person who commits an offence under subsectzon (L) or (2) is liable on
summary conviction to a fine of HK$75,000 and (o imprisonment for six months,

:;gd on c}onvncuon upon indictment o a fine of any amount and 1o imprisonment for
2 months. ; , '

(4) Where an offence under subsection (1) or (2) isal
a court, in the exercise of jurisdiction under this section, may deal with an accused per-
son summarily without a jury and may deal with the case without a ch‘arge having been
transferved 'under Part IV of the Magistrates Ordinance (Cap 227) or the case Rm’ing
heen committed for trial under Part I1] of that Ordinance. - h

leged to have been committed,

“Surrender to custody”
3-40 A “surrender to custody” requires a defendant to be under the control of the court

and be the responsibility of the court. This usually requires the defendant to enter
the dock. However, surrender may also be accomplished by the commencement of
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any hearing before the magistrate or judge where the defendant is formally identi-
fied, and whether he.enters he dock or not. For example, there may be cases where a
young, elderly, ixandxiap[?ed, or vulnerable defendant, does not enter the dock, but
“surrender to custody” stll takes place: R v Evans (Scott Lennon) [2012] 1 WLR 1192;
[2012] 2Cr App R 22. Althou.gh “surrender to custody” means surrender “at the time
and Place for the time appointed for him to do so” it appears that the de minimis
prin_upie should be apphed.lf the defendant is only marginally late. In R v Gateshead
Justices, Ex p Usher [1981] Crim LR 491, DC, it was held that being seven minutes late
did not constitute the offence: sed quaer, if this occurred more than once (let alone
deliberately) without excuse.

'How?,ver, in R v Scott (Casim) (2008) 172 JP 149 the appellant appealed against a
conviction for failing to surrender to bail when he arrived approximately 30 minutes
late. The Court of Appeal distinguished R v Gateshead Justices, Ex p Usher, stating that
it was influenced by a combination of other factors and thus was not a sausfactory
authority and should not be taken as establishing any general principle. Whereas,
it was held that the proper construction of the phrase was that surrender had to be
at the appointed time and place without admitting any extra gloss to allow for some
unidentified further margin. It followed that the fact that a defendant was slightly late
could not afford him a defence. There could be circumstances where a defendant’s

late arrival at court was so marginal that to charge the offence would be Wednesbury
unreasonable but those instances would be rare. S *

““Reasonable cause” for failure to surrender to custody

.The burden of showing reasonable cause for the failure to surrender is upon the
defendant. In Laidlaw v Atkinson, The Times, 2 August 1986, it was held that there
was no.reasonable cause for failure to surrender to custody where the defendant,
because he handed his charge sheet to his solicitor without making any note of
the date on which he was to surrender, mistakenly formed the opinion that he
was to surrender on a later date. It was not suggested that the failure was deliber-
ate. The reasons outlined played a part in the defendant’s confusion and could be
said to amount to mitigation, but there was no question of anything having arisen
to prevent his attendance. The error was his responsibility. By analogy, failure to
remember the court date, loss of the record of bail proceedings containing the
date, ‘p‘lace and time of the required surrender or mistaking the date will not be a
reasonable cause. T . i o

- It will be for the defendant to show, in terms, that something outside his control
had arisen which prevented his attendance. What that might be must depend on the
facts of the particular situation. Whether a mistake by a sohcxtpr (giving the defengiam
the wrong date) amounted to a reasonable excuse was a question of fact to be decided
in all the circumstances of the particular case: R v Liverpool City [], Ex p Santos, The
Times, 23 January 1997, o Coia T .

Part 1/3 of théy Criminal Procedure Ordinance does not specifically address the posi-
tion:of a person who has attended court as required by the bail but who then leaves

the court without the court's permission. However the obligation of a person on bail is .

to comply with the procedures of the court where he is due © appear anfl to repor; to
the appropriate person. He is then in custody and 'un_der an implied obligaton not gg
leave without consent. Leaving court without permission would mean the defendant is
absent when his case was called on; arguably there has not been an eftective surre.nder
to the court and the offence of failing to surrender to custody would be committed.

his construction would accord with the purposive approach to Lhc: interpretation of
legislation set out in section 19 of the Interpretation and General Clauses Ordinance
(Cap 1). : : -

\‘Ehe)re a magistrate commits a person for trial before th:. Courl‘of Ft;;st gxstancef
on bail, the bail is complied with when the defendant sur‘xendex“h ‘to‘t‘fel onért o
First Instance, whether for the purposes of arraignment or qthgxwme, i {1‘(: Puf[
of First Instance releases him on bail thereafter, 1t 1s duty bound to"c.cgr:lslxdcr
the suitability of any conditions afresh, inilucyng the position of 31 sureq“{‘x ege
fore, a judge granted bail “as heretofore without considering the position of a

211

3-41




3-42

341 BAIL, APPEARANCE OF ACCUSED FOR TRIAL [CHAP. 3

surety required by the magistrates, that would be ineffecuve for the purpose of
renewing the suretyship as a condition of bail, see R v Kent Crown Courl, Ex p Jodka
161 JP 638, DC. ' ; L

Itis good practice for courts to ensure that defendants, who surrender to their bail
and then have to wait until their cases are called on for hearing, are aware tha_t they
must not leave the building without the consent of the court. Similarly v‘vhen adjourn-
ing at lunchtime, it would be prudent for courts to inform defendant’s whose cases
have yet 1o be'dealt with that their bail is extended on the same terms over the lunch
break but that they must report back to the court by a specified time, see dicta in DPP
v Richards [1988] QB 701. ‘

Section 9L creates a new criminal offence of failing to surrender to custody. The
scope of this offence was considered in R v Lau Wai Leung [1997] HKLRD 209. Lau
had pleaded not guilty to attempted theft and was granted bail to the date of his trial
before a magistrate. He failed to appear and the trial magistrate issued a warrant for
his arrest. When brought before the trial magistrate under that arrest warrant, Lau
maintained his not guilty plea to attempted theft. The magistrate then sentenced
him to two months’ imprisonment for failing to surrender to his bail, taking the
view that as he knew that Lau had not appeared on the due date, no other proof was
necessary. In essence the magistrate dealt with the failure to appear as a contempt of
court under the guise of s 9L. No separate information was laid, no formal plea was
taken, no evidence was heard and an inquisitorial approach was adopted. Excuses of
forgetting the trial date and having insufficient funds to instruct a lawyer were held
not to be reasonable cause for the failure to answer bail. Lau appealed‘both convic-
tion and sentence.

In holding the proceedings were a nullity and ‘quashing the conviction,
Leonard ] held that s 9L created a criminal offence and it was for the prosecution
to decide whether or not to prosecute. If the decision was to ‘prosecute, then
there must be a charge or an information followed by a trial in the usual way. That
trial should, ideally, take place after the disposal of the case in which the bail had
been granted. ' : s SRR o ,

Section 9L is intended as a firm response to.those who fail to surrender to their

bail. Justasitis for the prosecution to show that the right of bail should be denied in
the particular case, it is for the prosecution to decide whether or not to institute pro-
ceedings under the section. The new offence of failing to surrender to bail replaces
the power of courts under common law to deal with a breach of bail as a contempt
of court. In the event that there is a prosecution and a conviction followed by the
imposition of a custodial sentence, it would be right to make sentence under s 9L
consecutive to any sentence imposed on the offence for which bail was granted. As
the offence of fgil}ng to surrender to custody is an offence punishable by imprison-
ment, its commission during the operative period of a suspended sentence would be
sufficient to trigger the activation of the suspended sentence; - o
That courts should, and will, respond firmly to those who
was emphasised in R v Sutton [2006] EWCA Crim 1487, : S
In HKSAR v Law Ying Kam (CACC 183/2015, [2015] HKEC 2180}, the applicant
pleaded guilty in the District Court to one courit of “Trafficking in dangerous drugs’
(Charge 1) and another count of ‘Failing to surrender to custody without reasonable

cause’ (Charge 2) where the applicant failed to appear in court on the day of her plea
and she was re-arrested nearly a year later. '

 The ap‘p‘hcan't was sentenced to 2 years' imprisonment in respect of Charge L, and
6 months’ imprisonment on Charge 2

. : ! » which sentences were ordered to run consec
utively with each other, She applied for leave (¢ appeal against sentence in respect of

Chfugg 2 only. However, her application for leaye to appeal was treated as an applt
cation in respect of sentences on both charges by virtue of s 831(2) of the Criminal
Procedure'Ordmange (“(;JPO“). The applicant submitted that the sentence on Charge
2 was unfair and unjust since concurrent sentences have been imposed in numerous
other cases. , : P

In deciding the application in respect of Charge 2, it was in HKSAR v
Wong Yui Ming (CACC 348/ 2003, [2(%04] HKEC 4{5{)), :; ;2:[?;3“22 t:):? de‘)\z:(tn;?hi' impris
onment on a plea of guilty for such an offence was said by the Court (o be appropriaté

fail to surrender to bail
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where the applicant had failed to appear at his trial for an offence of trafficking and

~when he was re-arrested 21 months later. The Court held that a starting point of

9 months’ imprisonment was appropriate, with a customary one-third reduction for
ilty plea. The Court did not interfere with the wholly consecutive sentence.

In the instant case, the applicant had absconded for almost a vear. It was considered
that failing to turn up at court when entrusted with bail is a serious breach of a court
order, it is therefore not reasonably arguable that a sentence of 6 months’ imprison-
ment, made wholly consecutive to the sentence for the main offence, was manifestly
excessive or wrong in principle. Accordingly, the application for leave against sen-
tence was refused. :

In the instant case, it was held that the reduced discount of 20 per cent that the
judge afforded the applicant from the starting point was entirely appropriate as his
plea of guilty was delayed over a year after he was re-arrested. Similarly, in HKSAR v
Wong Cheuk Fei (CACC 499/2012, [2013] HKEC 1595), the appellant had surrendered
to the police on his own initiative after he had absconded for over four years. The
judge afforded the appellant a discount of one third for his pleas of guilty. The Court
of Appeal stated that in affording the appellant a general discount from the starting
points taken for sentence of one third the judge was extremely generous. The appel-
lant had absconded for over four years, albeit he had eventually surrendered to the
authorities. The discount of one third is afforded to those whose pleas are timely.

In HKSAR v Wong Chun Kit (CACC 301/2014, [2015] HKEC 1628), the applicant
applied for leave to appeal against sentences following his conviction on his pleas of
guilty, in respect of two charges of ‘Blackmail’ (Charges 1 and 3) and two charges of
‘Theft’ (Charges 2 and 4). He also made an application for leave to appeal against the
sentence imposed in respect of his conviction on a charge of ‘Failing to surrender to
custody without reasonable cause’ (Charge 5) where the applicant failed to attend his
trial and he finally surrendered to a police station nearly 12 years later. That sentence
was ordered to be served consecutively to the sentences of imprisonment imposed
in respect of the other charges. Further, in light of the fact that the applicant had
absconded for almost 12 years, the judge afforded the applicant a reduced discount
for his pleas of guilty of 25% from that taken as a starting point for sentence in respect
of Charges 1 to 4. Whereas, the judge afforded the applicanta discount of one-third
from the starting point taken for sentence for Charge 5. s -

What the complaint advanced in respect of Charge 5 was that the judge had erred
in ordering that all of the sentence of imprisonment impos_ed in respect of Charge 5
be served consecutively to the sentences of imprisonment imposed 'gn respect of the
other charges. It was argued that given that the applicant had been afforded a reduced
discount of 25% only for his plea of guilty, the effect _of ogdermg the resulting sen-
tence of imprisonment to be served consecutively was, in effect, “double counting”.

In considering the contention, the Court of Appeal was of the view that the criticism
that the judge was subjecting the applicant to an elen}em of “double counting” was
misplaced. The denial of the full one-third discount simply reflects the fact that the
applicant’s pleas of guilty were not tmely. They reqpxred the court to schedule two
separate hearings. In those circumstances, the applicant was not entitled to a one-
third discount from that taken as the starting point. The offence encompassed by
Charge 5 was a separate and distinct criminal offence ) .

It was noted that the issue was addressed in the judgment dehgered by Keith JA
in HKSAR v Poon Chum Kong (above) where ghc‘Cofn't approved of that approach to
sentence. In the course of his judgment, Keith JA said: :

“One of us was initially concerned about that approach. A pemon’ad_tmued to hu.xl
who fails to surrender to custody when called upon to )do SO COI“II]}(:} an Qﬂm“‘n‘w
punishable with imprisonment: sce s 9L of the (‘.r.xmuml I.l'(;ccgnxre F)F?lna};(‘ye '(l(...fg)
221). To deny a defendant who absconded the (l|§coltx'tt for his plca of guilty .\\‘ ich
he would otherwise have been given could be said 0 be rantamount to pumahmg
him for committing that offence. He is, in elfect, serving an additional sefu'ence qu
h:iving absconded when he had not been cha;’ged with thmi It ccx}xlgi be smfl ‘thm‘ it
was wrong to treat the defendant in a way wiuct} has the eﬁ?ct of hu”n rcc‘e’ljfx‘ng)an
additional sentence of imprisonment for an offence for which he had never been

charged.
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t that approach have now been laid to res.

The reason why the discount is reduced in these circumstances is because the plea of
guilty is not tendered at the earliest opportunity. Indeed, the effect of the Applicant
absconding was that there had to be a second trial. He was not therefore being pun.
ished for absconding. He was being denied the dxscoux}t to whlch. he would otherwise
have been entitled because of the consequences of his absconding, namely that his
plea of guilty was in the circumstances a late plea and that a second trial was neces-
sary. If one of the justifications for giving a discount for plea of guilty is the saving of
the expense of a contested trial, that was to some extent neutralized in the present
case by the expense of an albeit short second trial.”

Whereas, a different view was held in HKSAR v Lo Kam Fai (CA‘CC 374/ 2,014, [2015]
HEEC 2244) where the applicant pleaded guilty to one charge of Burglary’ (Charge 1)
and one charge of ‘Failing to surrender to custody without reasonable cause (Chgrge 2)
where the applicant had absconded on the day when his case was fixed for trial. He
was re-arrested more than three years later. i o

In respect of Charge 1, the judge adopted the starting point of 3 years’ imprison-
ment. Since the applicant had absconded for more than three years, the judge did not
consider his plea a timely one. He declined to accord the applicant the usual one-third
discount for his guilty plea‘and, instead, gave him a discount of 8 months oaly, result-
ing in a sentence of 28 months. g o

In respect of Charge 2, the judge adopted a starting point of 6 months’ imprison-
ment, reduced it by one-third for the applicant’s guilty plea, and sentenced the appli-
¢ant to 4 months’ imprisonment. He ordered the sentence on Charge 2 to be served
consecutively to the sentence on Charge 1, making an overall sentence of 32 months’
imprisonment. The applicant filed an application for leave to appeal against sentence.

In granting leave to appeal, it was decided that there is a reasonable argument that
by reducing the discount for plea on Charge 1 because of the applicant’s absconding,
the judge may have double-counted this factor in sentence, since failing to surrender
to custody without reasonable cause was also the essence of Charge 2. Hence, it might
be argued that the applicant received a penalty after plea of 8 months’ imprisonment
for absconding rather than 4 months; arrived at by depriving him of 4 months dis-
count he might have been entitled to on Charge 1, whilst at the same time adding
4 months in respect of Charge 2. Accordingly, in the absence of an acknowledgment
in the judge's Reasons for Sentence of the principle of totality, it seems that it is rea-
sonably arguable that the-overall sentence passed on the applicant may be excessive
and/or wrong in principle.

However, in thf: substantive appeal in HKSAR v Lo Kam Fai [2016] 2 HKLRD 308,
by a majority decision, the appeal against sentence was dismissed. In dismissing the

appeal, Yeung V-P was of the view that the judge was entitled to give the appellanta

discount, xsfhich’was less than one-third on his guilty plea to the burglary charge. What
the appellant did offended the very reasons for which one-third sentence discount
is given for a guilty plea. The appellant had hindered the course of justice and had
made it more difficult and more costly for its administration. He had ~z«.rastﬁd recious
judicial resources and had caused inconvenience to the oiice d the vi t?ns who
had the mauter hanging over their heads for over 5 years P and fhe et

Lunn V-P considered that a range of factors may be‘relevant to the appropriate
iscionu?t‘t(? bie afforded to a dgfendant where a plea of guilty is not ti:;e‘l; Et)o x!)cﬂecl

¢ individual circumstances of the particular case: iy iustice hd
been delay; whether or not the defgndam. surcr‘::btf(.igz‘zciet?)g:geog mIne Fha”ulst?;;g;;
or whether ;g was necessary for him to be re-arrested: (he incox;x}:atn]izggg S'ul:d waste

. - - o . " M ¢ .
(hecourt. Tha s partcalay the cose e a6, L Winesses,counsel 0
overseds Lo ' esses have travelled to Hong Kong from
e e B Ko, W therwe thy v no e done
discount afforded to a defendant wh(oyha: z?lislce(:rxrc?éav?mbfaaom e usa e C;
be circumstances peculiar to a particular case, whi e oout 20% to 25%. There W

ase, which will justify discounts outside that

range. Within the usual range, the i
v ! » the judge has a discretion int i
appropriate to the circumstances ot | ngy pz;rticulﬁ? Ccatsngn n determmmg the discount

However, any initial misgivings abou
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In the instant case, it was satisfied that the judge was entitled to afford the appellant
a reduced discount of 22% only from that taken as the starting point. It fell squarely
within the usual range of reduced discount and within the judge’s discretion in such
circumstances. The appellant had caused the courts to fix dates for his trial on two
separate occasions, separated by more than three and a half years, had absconded on
the first occasion and tendered his plea of guilty to Charge 1 only on the first day of
trial, albeit that the court had been informed by a letter from the appellant’s solicitors
that he would plead guilty to both Charges 1 and 2 against him. ‘

The remaining issue was whether or not the judge's order that the whole of the
sentence of 4 months’ imprisonment be served consecutively to the sentence of
28 months’ imprisonment in respect of Charge 1, the appellant was punished twice
for the same facts. It was decided that there was a logical foundation for such an
approach. The remarks as stated in HKSAR v Ko Chun Hung (CACC 71/2007, [2007]
HKEC 2099) was observed: :

“By absconding, the applicant had committed a fresh offence and had to be punished
separately. By absconding, the applicant also rendered the administration of justice
more costly and more time-consuming, and the judge was entitled to exercise his dis-
cretion by reducing the percentage of discount that he would otherwise obtained.”

Accordingly, the overall sentence of 32 months imprisonment imposed on the
appellant was not wrong in principle and on the facts of the case it was not manifestly
excessive either. R ;

~In HKSAR v Lam Chi Kwan [2018] HKCFI 713, (HCCC 435/2017, [2018] HKEC
800), the defendant had previously been charged with offences taking a conveyance
without authority (Count 1), trafficking in dangerous drugs (Count 2) possession of
an identity card (Count 3), in May 2005 but after a court appearance and having
admitted to bail, he had absconded from the jurisdiction. In May 2017, some 12 years
later, he surrendered himself to the police station in relation to these offences. In
mitigation, it was submitted on behalf of the defendant that the defendant was at the
time of the offences in 2005 working for a criminal syndicate. When he was released
on bail, members of the syndicate made him leave Hong Kong and go to mainland
China to continue working for the syndicate there. He was eventually convicted for
his drug activities in March 2009 and sentenced to 12 years’ imprisonment. He was
released from prison in August 2016. v o o .

In the present case, the defendant pleaded guilty to all counts including, inter alia,
of an additional count of failing to surrender to custody without reasonable cause in

June 2005 (Count 4). ‘ : .

- In deciding the sentence, it was appreciated that although the defendant pleaded
guilty to Counts 1, 2, and 3 in the magistrate’s court, it was only after he had al}sconded
and returned to Hong Kong. So on that basis, he had not entered his pleas gf guxl'ty at L}le
earliest opportunity. That was not the case with Count 4 becm‘xse that was laid against E}un
when he returned, and he pleaded to that offence in the Magistrate’s Court at thc. earliest
opportunity. Hence, for Count 4, the defendant was entitled to a full one-third discount.

The issue to be resolved was the discount to which the defendant was entitled in
relation to Counts 1, 2 and 3 for his guilty plea. In deciding Ehe issue, tl_w case of
HKSAR v Wong Cheuk Fei (CACC 499/2012, (2013) HKEC 1595) was considered. In
that case, the Court of Appeal was concerned with amongst other things, the dis-
count given to the appellant by the sentencing judge of one-third dmcoupt for his
pleas of guilty having absconded for over four years b.ug eventufﬂly surrende;rmg t‘o the
authorities which Lunn JA (as Lunn VP then was), giving the judgment of the Court,
described as extremely generous given that the plc;{ﬁ were m}y[hmg but lm"wly. He
noted that the sentencing judge would have been entitled to give a’r‘educed (iliCC)lllzt.'
The cases of HKSAR v Ngo Van Nam [2016] 5 HKLRD I and HKSAR v Lo Kam Fai
[2016] 2 HKLRD 308 were also considered. - 3 .

Alter consideration, it was held that the court would give a discount of ‘21}/0 in
relation to Counts 1, 2 and 3. As to Count 4, failing to surrender to ‘c.usmc%y without
reasonable cause, the Court would adopt a starting point of 6 months' imprisonment,

which would be reduced by one-third for the defendant’s guilty plea to 4 months’

]
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imprisonment to which i : .
with Cone Qn tq whxch it w"as ordered, inter alia, that sentence to run consecutively
HO‘S’C\’CI‘ iﬂ f{KSAR ” Gal . . ; . ;
9 : vis Silva Paola Andrea [201
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was found that the applicant’s sentence was neither wrong in principle nor manifestly
excessive. t

Criminal Procedure Ordinance, s 9M

~ Forfeiture on failure to survender to custody as shall have been appointed o
9M.—(1) If a person admitted to bail fails, without reasonable cause, to surrender

to custody as shall have been appointed by a court, a court may, whether or not that
person has been convicted of an offence under section 9L(1), order that the whole of
part of any— ‘ ‘

(a) recognizance of bail taken from a surety under section 9D(3) (a); or

(b) sum of money deposited with the court under section 9D(3) (b) (viii),
for the purpose of securing his surrender to custody shall be forfeited to the Government.
[Amended 39 of 1999 s3] ”

(2) Where a court makes an order under subsection (1), the payment of any sum due
as security for a recognizance of bail taken from a surety under section 9D(3) (a) may be
enforced as if it were a security to which section 64 of the Magistrates Ordinance (Cap
227) applies. '

Estreat of recognisances

Section 9M of the Criminal Procedure Ordinance deals with the forfeiture of a rec-
ognisance taken from a surety or a sum of money deposited in courtasa condition of
bail where the defendant has failed to surrender to custody without reasonable cause.
There is no longer a power to take a recognisance of bail from the defendant as a con-
dition for the grant of bail. The defendant may however be required to lodge a cash
sum with the court under section 9D(3) (viii) for the purpose of securing surrender to
custody and a recognisance may be taken from a surety. The section is triggered by the
defendant’s failure to surrender to custody without just cause and is entirely distinct
from section 9L. The recognisance or the cash deposit may be forfeited irrespective of
whether or not there is a prosecution for the offence of failing to surrender to custody.

The court has a discretion both whether or not to order forfeiture and as to the
extent of the forfeiture. The normal approach will be to order forfeiture of the full
amount of the recognisance. The important factor is the failure of the person bailed
to answer to their bail. The surety has taken the burden upon themselves and accord-
ingly lack of fault on the part of the surety will have little relevance, see dicta of Silke

JA'in R v Keung Cam-Yuen (No 2) [1988] 1 HKLR 427. The court must however consider

the merits of the case and decide as a matter of discretion whether or not to order
forfeiture or whether or not to forfeit only part of the recognisance, see R v Warwick
Crown Court, Ex p Smalley 84 Cr App R 51. This would imply an examination of the
relationship between the defendant and the surety and the extent of the supervision
of the defendant by the surety. {

Where a court makes an order under section 9M(1) the payment of any sum due as
security for a recognisance of bail taken from a surety may be.enforced asifit werea
security to which section 64 of the Magistrates Ordinance applies. The surety becomes
a debtor to the HKSAR for the sum in which he or she is bound: ¢f R v Southampton [f,
Ex fp Green [1976] QB 11, CA, per Lord Denning MR, at pp 15, 19.

The approach to forfeiture

The principles which govern the forfeiture of a recognisance were reviewed by the
Court of Appeal of England and Wales (Civil l?msmn)_ in R v Maidstone Crown Court,
Ex p Lever and Connell [1996] 1 Cr App R 524. The applicants stood surety in the sums
of £19,000 and £40,000 for a defendant who failed to attend his trial. The judge at first
instance found that there was no culpability iq either surety but ordergd then} to‘for-
feit £16,000 and £35,000 respectively. The Divisional Court refused their applications
for judicial review. In dismissing their appeals to the Court of Appeal, Butler-Sloss
L] said: :

“The general principle is that the purpose ol a recognisance is (o bring the defendant
to court for trial. The basis of estreatment is not as a matter of punishment of the
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surety, but because he has failed to fulfil the obligation \'vhich he u_ndertook The
) efendant to court is the forfeiture of the ful]

arti i the failure to bringa d
starting point on the failure to g gered by the non-attendance of the defend.

recognisance. The right to estreat is trigg e
ant at court. It is for the surety to establish to the satisfaction of the trial court hy,

there are grounds upon which the court may remit from forfeiture part or, _wholly
exceptionally, the whole recognisance. The presence or absence of cglpabx}nty isa
factor but the absence of culpability, as found in this case by the judge, is not in itself
a reason to reduce or set aside the obligation entered into by the surety to pay i
the event of a failure to bring the defendant to court. The court may, in the exercise
of a wide discretion, decide it would be fair and just to estreat some or all of the

recognisance.”

Her Ladyship went on to say that reducing the financial obligation of a surety must
be the exception not the rule and be granted only in really deserving cases. The court
was of the view that dicta of Lord Denning MR in Rv Southampton fJ, Ex p Green [1976)
QB 11, and Lawton L] in R v Bow Street Magistrates’ Court, Ex p Hall, The Times, 27
October 1986, CA (Civ Div), were misleading in that they gave the impression that
the surety’s degree of culpability was the guiding principle in the exercise of the dis-
cretion. The observation of Lord Widgery CJ in R v Southampton JJ, Ex p Corker (1976)
120 S] 214, was said to be particularly significant: “The real pull of bail ... is that it
may cause the offender to attend his trial rather than subject his nearest and dearest
who has given surety for him to endure pain and discomfort.” In R v Horseferry Road
Stipendiary Magistrate, Ex p Pearson [1976] 1 WLR 511, it was said that the question of
forfeiture should be approached

“on the footing that the surety has seriously entered into a serious obligation and
ought to pay the amount which he or she has promised unless there are circum-
stances in the case, relating either to means or to culpability, which make it fair and
just to-pay a smaller sum”. ; Co

In R v Crown Court at Wood Green, Ex p Howe 93 Cr App R 213, it was held that refer-
ence in the authorities to consideration of means implied that the court should have
some regard to ability to pay and to the consequences for the surety of ordering pay-
ment in an amount which would inevitably lead to a term of imprisonment in default
It is the invariable practice to ask an intending surety how he would raise the money
in the event of default and to explain that the likely consequence of non-appearance
and non-payment is imprisonment. In Ex p Hall, above, Lawton L] observed also that
a surety who misled the court as to his means acted in a way which caused the court to
do that which it would not otherwise have done and struck at the roots of the surety
system. B ‘ o

On that basis it could properly be observed that a surety who deliberately, or per-
haps even recklessly, misleads a court about their financial situation and ability t
control the defendant, with the result that bail which would other wise not have been
granted, is granted, has perverted the course of public justice.

Hong Kong's courts have adopted a similar approach. In R v Keung Cam-Yuen
(No 2) [1988] 1 HKLR 427 it was held there was a heavy obligation upon a surety 10
ensure that the person for whom they had become responsible attended court. Tot!
forfeiture was appropriate unless there were circumstances relating either to means of
culpability which made it just or fair to forfeit 2 smaller sum. The burden of showing
that rested upon the surety and would be a heavy burden. In Wan Shui-Ying v Atr-Gen
{1990] 2 HKLR 139 it was held that where a cash surety was provided, the instances
where that should not be forfeited in its entirety when the condition's are not met
must be rare. ,

In [;[KSAR v Asim Nadeem [2018] HKDC 166, (DCCC 173/2017, [2018] HKEC 291),
a magistrate granted bail to a defendant who was a Form 8 haider Bail conditions
included .thc payment of $50,000 cash bail and a cash sul'ety in (hc'sﬂm of §50,0
Owd‘u":r balll cox’xc{nlmns included da'ily reporting to a police station between 69 pn-
was dppmvgd as the surety, deposited the sum of $50,000 on the same day. Bail was
ex;ended wuh,“ths IIC):'K me's heariing day, which would have been the first day @

the defendant’s wial. K signed agreeing (o continue acting as a surety for the defen®
ant. The defendant failed to atiend the trial hearing day as sd‘mdule)d and the policC
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visited his address but failed to locate him. A warrant was issued for the arrest of the
defendant. S ; :

Atthe hearing for K to show cause why his recognizance should not be forfeited, he

ve evidence, in summary, that prior to the time when the defendant suddenly dis-
appcared he bad been chasing him to attend court and that the defendant did in fact
attend court in the past. He further explained that whenever he saw the defendant,
he would remind him to go to court and to report to the police. K said he attended
the police station once or twice with the defendant and said he could only warn the
defendant to attend court and the police station. ‘

In deciding the issue after considered various cases on the issue including Rv Keung
Cam Yuen, Wai Shui Ying v Attorney General, R v Maidstone Grown Court Ex p. Lever (above)
and Choudhry and Hanson v Birmingham Crown Court [2007] EWHC 2764, it was satis-
fied on the evidence that K had failed in his duty to fulfill the obligations undertaken
as a surety. To simply warn the defendant to attend the police station and the court was
not sufficient. At the material time when the defendant disappeared K had litde, ifany -
contact with him. The financial means of K who had borrowed money when he moved
home with the expectation he would be able to repay from the surety money was also
considered. It was of the view that whilst the forfeiture of the money would no doubt
cause hardship to K and his family, it was satisfied that it was not very great hardship
or undue hardship. K was in work buying second hand mobile phones earning on
average $15,000 - $16,000 per month. , S Coen
. Accordingly, it was found that K had failed to establish any grounds upon which
the Court could order lesser sum to be forfeited. K'might well not have expected the
defendant to disappear, however, by agreeing to be asurety he knew the risks involved:
[t was-satisfied that this was not one of those rare cases where no order for forfeiture
should be made or forfeiture a less sum. The sum of $50,000 deposited by K was thus

forfeited. . P ~ e S

- The question of whether the Court of Appeal had jurisdiction to deal with appeals
against confiscation orders of bail money made by the District Court was considered
in HKSAR v Chan Yuen Yee Carrie [2017] 3 HKLRD 431. In that case, the appellant was
charged with one count of burglary. She was granted cash bail in the sum of $40,000
pending trial in the District Court which was fixed for hearing on 13 May 2015. The
appellant did not show up as scheduled and the Deputy Judge ordered a warrant of

arrest. ET
The appellant surr
She explained that she was unabl
had suffered a head injury at 4 am on
am. She was admitted for observation an

endered herself to the Court the following day on 14 May 2015.
e to attend trial as had been appointed because she
13 May 2015 and went to a hospital at 5:24
d only discharged after 4:00 pm of the same

day. She further said thatshe did not go to a police station to surrender herself because
after she had left the hospital, she had to go back home to look after her two children.
She was not able to obtain the relevant medical report to support her story because
she had lost her identity card while hospitalised. ‘ :

The Deputy Judge rejected the appellant's explanation and ruled that the appel-
lant had failed to show reasonable cause for not attending the court as hzfdbeen
appointed and ordered the $40,000 bail money be confiscated in full (the confiscation
order) under s.9M(1) (b) of the CPO. - ~ o

The appellant subsequently pleaded guilty to burglary and was sentenced to
22 months’ imprisonment. She had obtained lcave{ to appeal against th conﬁscat{cn
order. At the hearing, the appellant adduced medkca.i reports as new evxc%ex)ce. which
proved that on 13 May 2015, she was hospitalised unul 3 pm due to head injuries and
was readmitted untl 6.45 pm the same ‘day. _ o : :

In considering the appeal, it was of the view that the Deputy judge shquld have
given the appellant the opportunity to prove her reasons for not zltteﬂd}ng trial before
deciding whether or not (o forfeit her bail moncy. Th‘e new ewc}ence in fag:t subsun.r
tiated her explanation. The confiscation order was inappropriate and without fair
process. [t should be set aside. However, it must ﬁrst‘be resolved vghether\the Court of
Appeal had the jurisdiction to deal with appeals against confiscation orders.

In deciding the issue, it was held that the confiscation orderin the present case was
to confiscate the bail money that the appellant herself had paid as she failed to attend
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her trial, rather than the bail money paid by a surety. The confiscation or@er was part
and parcel of the criminal prosecution made against the appellant and inseparable
from the offence she was charged and should therefore be a criminal cause or matter
(Rv Eng Bouy [1986) HKC 427, Wan Shui Yingv AG [1990] 2 HKLR 139 dlSUngulshqd);

However, the Court of Appeal was of the view that whether or not a conﬁscguon
order was a criminal or civil cause or matter was only relevant to appeals from judg-
ments or orders of the Court of First Instance pursuant to s.13(3)(aa) of the High
Court Ordinance (Cap.4) (the HCO). Here, the appeal was from the District Cqurt
and so the question was whether it was an appeal under Part IV of the CPO over which
the Court of Appeal had jurisdiction under 5.13(3) (a) of the HCO: e

It was considered that the confiscation order was made for the appellant failing to
surrender to custody. It was not a “sentence” imposed on her for the burglary offence
after conviction on indictment under 5.83G of Pt.IV of the CPO. Nor was it an “order”
the Court made when dealing with her for the burglary she had committed under 5.80.

‘Further, the confiscation order was not a sentence “for an offence for which [the
appellant] was dealt with by the court” under 5.831(3) of Pt. IV of the CPO. She had
already committed an offence when she failed to surrender to custody under s.9L
of the CPO. 8.831(8) was only “supplemental provisions as to an appeal against sen-
tence” appended to 5.83G of the Ordinance. “An offence” therein referred only to th
offence for which the appellant had been convicted under 5.83G. SR

Accordingly, it was held that the Court had no jurisdiction to‘deal with the appel-

lant’s appeal against the confiscation order, the appeal was therefore dismissed
(R v Thayne {1970] 1 QB 141 applied; HKSAR v Chan Man Fong (CACC 433/1997, 20
October 1998) distinguished). As the Deputy Judge was wrong in making the confis:
cation order and the process of doing so was unfair,, the appellant could apply for
judicial review to overturn the order and the return of the bail money. :

Similarly, in Leung Yiu Fai v Secretary for Justice [2018] HKCF1 87, (HCAL 569/2017,
[2018] HKEC 2316). The applicant was granted bail by the court and when he failed
to present himself at the appointed time for verdict on 7 March 2014, the matter was
adjourned on 10 March 2014 whereupon the prosecution informed the court that the
applicant had left Hong Kong via Lo Wu on 25 February 2014 and had not returned.
The applicant’s legal representatives also informed the court that neither they nor
the applicant’s family could locate the applicant. The learned judge proceeded to
announce the applicant’s verdict and sentenced him to three years' imprisonment
and also forfeited the applicant’s bail money. - S :

‘Subsequently, when the applicant surrendered himself to the court on 17 March
2014, he was arrested and brought to courtion 18 March 2014. -On that day, he
appeared in personand informed the court that he had been arrested in mainland on
26 March 2014 and was in detention when he was supposed to appear in court on 7
March and 10 March 2014. Because of his detention, he was unable to contact anyone
in Hong Kong. The learned judge proceeded to inform the applicant that he had
already been sentenced to three years' imprisonment and his bail money had been
forfeited and that he may apply for legal aid to appeal.

Thereafter, the applicant had sought legal aid and wrote a letter to the learned
judge asking for the return of his bail money. However, the learned judge informed
the applicant that he had decided that he was functus on this matter of returning the
bail money by a letter dated 30 December 2015, ‘
The applicam sought by way of judicial review for the relief that an order of certio-
rari to bn'ng up and quash the decisions made by the Icarnedjudge on 10 March 2014
(first decision) and 30 December 2015 (second decision) to estreat the bail money
of the applicant without first hearing the applicant's explanation and the declaration
that the first decision and the second decision were illegal or irrational and/or that
they were made with procedural irregularity or that these were decisions which frus-
trated the legitimate expectation of the applicant. .

- Indeciding the issue, it was stated that the learned judge was indeed functus at the
time when he made the second decision and was correct in arriving at his decision. As
it was of)scllx*ed that the statutory. history of s. 9M which was originally enacted in the
Criminal Procedure (Amendment) Bill 1993. This was introduced to implement the
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recommendations as set out in the report of the Law Reform Commission of Hong
Kong (“LRC), published in December 1989, concerning the reform of the law of bail
in criminal proceedings. The report summarized the existing law governing forfei-
wre/estreatment of recognizance and cash bail given by an applicant and his surety
and p(_)i_nted out that there was a “mechanism” for the court to discharge or reduce the
recognizance subsequent to the stage when the court declared forfeiture of the same
on the applicant’s non-appearance. Thus, the LRC report proposed that the “Code”
should clearly distinguish the two stages in the enforcement of recognizance - first, at
which the sum was declared or has in law became forfeited and the later stage at which
the sum or part of it was actually recovered. It went on to say “that the Code should
discard the existing highly unsatisfactory statutory provisions and replace them with a
set procedure which would provide for: - proof of default; a declaration of forfeiture;
and discretion as to partial or total enforcement (incorporating an opportunity for
sureties to show cause why estreatment should not follow in a particular case)”
Therefore, it was clear that the only remedy was for the applicant to apply for judi:
cial review, as the decision to confiscate bail money did not fall within the definition of
“sentence” under s 80 of the Criminal Procedure Ordinance (“CPO”), (Cap 221) and
therefore fell outside the ambit of ‘the appellate jurisdiction of the Court of Appeal
under s. 80G of CPO.. (HKSAR v Chan Yuen Yee Carrie [2017] 3 HKLRD 431 applied).
Hence, judicial review was the only available process to overturn a decision for the
confiscation of bail money.© . o0 L ' :
- On the issue whether the learned judge had failed to take into account relevant
considerations when he made the first decision to estreat the bail money from the
applicant, it was observed that at the time when the first decision was made, the
court only knew the applicant had left Hong Kong and not returned. The learned
judge was informed by the prosecution on 10 March 2014 that the applicant had
not been admitted to any hospital in Hong Kong nor detained by any law enforce-
ment agencies in Hong Kongand that according to the immigration records, the
applicant had left Hong Kong via:.Lo Wu Control Point on 25 February 2014 and
that he had not returned to Hong Kong. Further, the court was informed by the
applicant’s lawyer that the family of the applicant was'not able to contact the appli-
cant. Therefore, under the circumstances, the learned judge had cogent evidence
before him at the time suggesting that the applicant’s absence was without “rea-

]

sonable cause”. - - L i o B

In respect of the complaint of illegality, it was argued that the first decision of the
learned judge was illegal not to return the cash bail to the applicant relying on a pas:
sage from the Crown Court Index 2017. It was ;consxdered. that that was against the
statutory framework in the United Kingdom under the “l}axl Act 1976 f:‘md there was
no simnilar statutory regime in Hong Kong and therefore it was not applicable.

Further, it was also complained that the learned judge had failed to give reasons for

his first decision, however, it was observed that this was a very clear case of abscgz?d-
he had properly made enquiries

ment. Before the learned judge gave his first d(:cisiog, ad pre i
from both the prosecution and the defence as to the applicant’s absenc«;*. T herefo‘rm
in such circumstances, there was no reason or necessity for the learned judge to give
reasons, o : .

It was also submitted that the applicant was asser[ing th.at the secopd 'decxsxon,
oL to re-open the first decision was 2 breach of x}aturf:lljusuce_and_that the lc:*arned
judge had failed to take into account the applicant’s detention in the mainland
when deciding whether or not to return the bail money. However, 1t was considered
that by the time of the second decision, the. learned judge was tunglus in r_el:mop
to his first decision. Further it was of the view that the forfeiture of the egqr;z bail
money was not disproportionate at the time when the ﬁl“\[ decision x\rfls made. It Z;m
clear that the applicant had voluntarily absented hzmsell} not only from court ut

[rom 1 : (
ong Kong. ) et o
ACCOFdi%lgl ; itg could not be found that the court was i €rror in forfeiting the bail

4 V in dismissing the instant application to

Money. It was therefore without hesitation 1 ] ant )
quash the first and second decisions of the learned judge and to dismiss the apph;a-

ton for an order of mandamus for the return of the bail money.
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Similarly, in HKSAR v Valencia Vargas Marlene [2018] HKCA 285% (C‘?BC%I’I_/QQI'],
[2018] HKEC 1221), the applicant pleaded guilty to one count o trafficking in dan.
gerous durgs. She was sentenced to 14 years and 4 months’ imprisonment. The judge
also ordered that a sum of US$1,280, together with other items, bc_: forfeited.

She appealed in person against both her sentence and for feiture order. In her
home-made ground of appeal, inter alia, for the application for the return of the US
dollars, the applicant claimed that the US dollars were given to her by her son and
it had nothing to do with the crime she had committed. Thf; Court of Apgeal noted
from the outset, that being her case, any document supporting such a claim should
have been obtained a long time ago, and should have been before the court when
the forfeiture proceedings were heard. No valid reason had been given for the delay
in obtaining such documents, therefore the application of the adjournment of the
hearing for the obtaining of such documents was refused. ) ‘

In deciding the application to appeal against the forfeiture order, it was considered
that s 83G of the CPO Cap.221, provided that:

“A person who has been convicted of an offence on indictment may appeal to the
Court of Appeal against any sentence (not being a sentence fixed by law) passed on
him for the offence, whether passed on his conviction or in subsequent proceedings.”

It was opined that this provisions conferred a right of appeal against sentence
on persons who were convicted of an offence on indictment. However, the right of
appeal was expressed in terms of being “against any sentence....passed on him for
the offence.” Section 83G fell within Part IV of the CPO. Section 80 of the CPO,
located at the beginning of Part IV, provided a definition of sentence for the part. It
provided: . P Ylowrow s A

“Meaning of sentence in this Part - sentence in relation to an offence, includes any
order made by a court in dealing with an offender, including a hospital order.”

In Rv Thayne [1970] 1 QB 141, the English Court of Appeal was dealing with iden-
tical provisions to ss. 83G and 80(1). CPO. It-held that the breadth of the s. 80(1)
definition of sentence did not overcome the limiting effect of the words in s. 83G that
required that the sentence be passed on the defendant for the offence. Further, it was
also noted that Chan Yuen Yee Carrie (above) the Court of Appeal followed and applied
the judgmentin Thayne. xs : - ‘,

These two decisions therefore certainly allowed the argument that a forfeiture
order was not a sentence passed on the defendant for the offence of which she had
been convicted. The issue was therefore whether the Court of Appeal had jurisdiction
to hear the defendant’s appeal under s. 83G in respect of a forfeiture order.

- The present case was further complicated by the fact that the right of appeal that
the applicant was exercising was not the right of appeal contained in s. 83G as she was
not convicted on indictment. She pleaded guilty in the magistracy and so was commit-
ted for sentence to the Court of First Instance. =~ :

Where a defendant was committed by a magistrate to be sentenced by a judge of the
Court of First Instance of the High Court, the defendant has a right of appeacl’ against
sentence under s. 83H of the CPO. Section 83H, in referring the right of appeal.
does not employ the limiting words of “passed on him for the offence”. Whether this
section created a separate, free-standing right of appeal different from that in s. 83G
or whether it simply extended the 5.83G right of appeal to persons committed for
sentence by a magistrate, is a matter that would have to be fully argued.

The respondent referred (o various authorities, which suggested that forfeiture
orders had been treated by the Court of Appeal as part.of the sentence of an offender
and capable of being challenged as an appeal against sentence (see: HKSAR v Ubah Jorl
Chidiebere [2017] 4 HKLRD 263, HKSAR v Nlkwo Nnaemeka Darlington {2016] 1 HKLRD
692, HKSAR v Rawe Waikama Magarya [2015] 5 HKC 438 and HKSAR v Otieno Millicent
Akoth (CACC 317/2016, [2017) HKEC 1092). Hence, the respondent submitted that
the Court of Appeal did have the jurisdiction to deal with the forfeiture order.

_Hu“jevel‘. it was of the view that the fact that the Court of Appeal had always treated
a i'ovr{exmre order as part of the sentence of an offender did not mean that such an
approach was correct. The making of a forfeiture order is regarded as a civil process
against property and it needs not be the property of a defendant. It does not deal with
the offender personally and it may take place, as happened with this applicant, afte
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(he sentencing process had been completed. 1t is therefore arguable whether such
an order could be construed as part of the sentence imposed by the judge on the
applicant. ) ) ' ‘

PThese'were issues that it was not appropriate for the instant Court to resolve as
the applicant was not legally represented and so the Court would not have had the
benefit of full argument on them. The matters were merely raised at present so
that on a future occasion they could be properly addressed. Furthermore, it being
a matter going to the jurisdiction of the Court of Appeal, it would be desirable for
the Full Court to deliver its judgment on the issue. For the purpose of disposing of
the present application, it was not necessary to determine the question of
jurisdiction. ‘

Assuming, but not deciding, that the Court of Appeal did have jurisdiction, it was
found that there was no merit whatsoever in the application. After having received
legal advice, the applicant withdrew her objection to the respondent’s forfeiture
application before the judge made the order. She did so both through her lawyer
and personally to the judge. In those particular circumstances, there was not any
error by the judge in making the orders he did. By withdrawing her opposition to
the application for forfeiture, the applicant had in effect “consented” to makin
of the forfeiture order to forfeit the US dollars (among other things). She did so
immediately after having had a conference with her lawyer who is a very experi-
enced criminal practitioner.

Accordingly, as it was also found that there was no merit in the applicant’s applica-
tion against the appeal to sentence, both her applications against sentence and for the
return-of US dollars to her were dismissed. : R S

Criminal Procedure Ordinance, s 9N
- Procedure in bail proceedings
9N.—In any bail proceedings— o

(a) the court may, subject to paragraph (b), make such inquiries of and concern-
ing the person being the subject of those proceedings as the court considers
desirable; ’ ‘ o

(b) the person being the subject of those proceedings shall not be examined or

' cross-examined by the court or by any other person as to the alleged offence
with which he is charged and no inquiry shall be made of him as to that
offence alleged; . - . -~ :

(c) the informant or prosecutor or any person appearing on behalf of the pros-
ecution may, in addition to any other relevant evidence, submit evidence,
whether by affidavit or otherwise— : -

(i) to prove that the person being th subject of those proceedings has
. previously been convicted of‘a criminal o_ffence; pee
(if) to prove that the person bexpg the'subject of Lhosc_ pl:occedmgskhas
been charged with and is awaiung trial on another criminal offence;
(ili) to prove that the person being the subject of those proceedings has
: previously failed to surrender to custody; _ ‘
(iv) to show the circumstances of the alleged offence, particularly as they
. relate to the probability of conviction of the person being the subject
of those proceedings; o ~ d b
‘(d) the court may take into consideration any relevant maters agre? lu{)?n by
the informant or prosecutor and the person being the subject of thase pro-
ceedings or his counsel; and _ . her material or rer

(e) the court may receive and take into account .m'y »O[‘]LF qm}um f)'l rep-

resentations which it considers credible or trustwor thy in the circumstances.

The interpretation of s 9N of the Criminal Pmccdure‘Ordinance was c'onsxdere(%
byin Nancy Ann Kissel v HKSAR [2010] 2 HKLRD 435, C'E'A. The question is whetl?m
$IN(b) of the Ordinance prohibits the cross-examination pf t.htt dclendunl(}t‘)}f;ef~
frence to materials relied on by the defendant on l_)zul appfxcngxqr.\.wﬁ_efcmlrf: decid n}g
the issue, two points have been made to this provision. F n‘st'l}x itis mnd1 t)\gt'xtf ‘()!)f[ xf-
ation is limited to bail proceedings and does not speuk:..du:ectily to “éxf:;:?in{:?iiu{
¢condly, the prohibition is only against oral examination and Cross examing
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of the applicant for bail “as to' the alleged offence.” The Court of Final Appeg

observed that:

tory context of section 9N itself or in the related pro-
articular sections 9G and 90, to support the view that
there is to be implied in section 9N, or its related provisions, general prohibition
against the use at trial of materials in bail proceedings extending beyond the express
prohibition in section 9N(b). Nor does thf: l§glsiatxx’e hxs?o_ry,’m particular .the i_aw
Reform Commission Report on ‘Bail in Criminal Proceedings’, support the implica-
‘tion of such an extended prohibition. The express prohibition, along with the effect
of contravention on the admissibility of evidence at the trial, serves the purpose of
protecting an accused from making statements in oral evidence in bail proceedings
which can be used against him at trial.” : ’ ‘ b

“The Court was of the view that evidence led at a bail hearing in breagh of s ON(b)
would not be admissible in the subsequent trial. Their view was that evidence which
contravened s IN(b) was inadmissible in the subsequent trial, in.order to “Hrgtecz
an accused person and assist in achieving an important purpose of the provisions,
namely, that of enabling an applicant to present his bail application fu}ly without
being exposed to the risk of giving oral evidence which will be used against him at
trial”. ‘ : :

“There is nothing in the statu
visions in the Ordinance, in p

. Criminal Procedure Ordinance, s 90
Atdsinpmof o . ORI S PR IR T N .
90.—For the purpose of bail proceedings, a certificate purporting to be certified bya
clerk of the court which has admitted a person to bail and stating—
(a) that the person named in the certificate’has been admitted to bail;
(b) the dayand time, if any, that the person named in the certificate has under-
taken to surrender to custody; e
() where admission to bail is subject to conditions under section 9D(2), what
those conditions are; L S
(d) thatthe person named in the certificate has been given notice of such condi-
. tions, if any, o . C
shall be evidence of the facts so stated and shall be received in evidence without further
 proof. : o o TR S
| Criminal Procedure Ordinance, s 9P
-“Restriction on reports of bail proceedings R BT R
9P.—(1) Unless it appears to the court that the interests of public justice otherwise
require, no person shaﬂvpubhsh in Hong Kong a written report, or broadcast in Hong
Kong a report, of any bail proceedings containing any matter other than that permitted
under subsection (2): - g D
(2) A report of bail proceedings may contdin— - - Cl
(a) the name of the person being the subject of those proceedings; )
(b) the offence with which the person being the subject of those proceedings 1S
charged; ; , 7 e
(c) the identity of the court and the name of the magistrate, District Judge or
judge, as the case may be; : :
(d) the: names of counsel and solicitors, if any, engaged in the bail
proceedings; ; , ‘ o °
(e) SIC ‘rcSt{lt f;f the b.;‘k‘ll proceedings and where the person being the subject of
L ma‘t;: pmcgcdlqgs is admitted to bail subject to any condition under sectiot
; 9D(2}, the details of any such condition; ’
O fv!wre.thc bail proceedings are adjourned, the date and place to which they
~areadjourned. ‘ »
3) ‘H areportis published or broadeast in contravention of this section, the following
persons— ,
(@) in the case of publication of a written report as part of a newspaper OF

reriodic AN . A e . . LI -
{hewg;f‘d puf:xhcat:cm,.idn}, proprietor, editor, publisher or distributo!
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(b) in the case of a publication of a written: report otherwise than as part of

a newspaper or periodical publication, the person who publishes or
distributes it; A
(c) inthe case ofa broadcast of a report, any person who transmits or provides
the programme in which the report is broadcast and any person having func-
tions in relation to the programme corresponding to those of the editorofa
_ newspaper or periodical publication, : ,
shall be guilty of an offence and shall be liable on conviction to a fine of $50,000 and to
imprisonment for six months, S : ‘ o
(4) Proceedings for an offence under this section shall not be instituted
otherwise than by or with the consent of the Secretary for Justice. (Aménded LN 362
of 1997) o ‘ ’
* {5) In this section— :
“broadcast” means sounds or visual images broadcast by wireless telegraphy or by
means of a high frequency distribution system over wires, or other paths provided
by a material substance and intended for general reception; .
“publish” in relation to a report, means publish the report, either by itself or
as &grt of a newspaper or periodical publication, for distribution to the
public. :

Criminal Procedure Ordinance, s 9Q
:Recordofbailpmcéedingk‘sk o \ o .

9Q.—A record of all bail proceedings shall be maintained in such manner and form
as may be prescribed by rules and orders made for the purposes of this section unders 9
and shall be made available to an accused person and to counsel and solicitors to such

i

extentand on such terms-as may be prescribed. - .. :

In HKSAR v Su Wei (HCMP 2589/2011, [2011] HKEC 1701), where the applicant
was remanded in Siu Lam for, inter alia, a psychiatric report, the magistrate only indi-
cated in the record of bail proceedings that the bail had been refused and there was
a remand in goal custody. The court was of the view that what the form should have
done is given a reason. It is important that the form pursuant to s 9Q be filled in prop-
erly, and it was not done here. S I ‘

The judge commented that if the magistrate’s mind had been concentrated
on reason in the instant case, which would have been “there is an appearance of
mental incapacity here”, he would not have in fact remanded the applicant as he
did. L o

Criminal Procedure (Record of Bail Proceedings) (Cap 2211)

‘Emj)owm' ng section
I.—(Cap 221 section 9)

Rule 2. Record of bail proceedings L _ .
* (1) For the purposes of section 9Q of the Ordinance, a record of all bail proceedings
shall be maintained and shall consist of a summary of a}l matters relevaqt to such pro-
ceedings including any application for admission to bail, the grounds of such applica-
tion, the grounds of any objection to any admission to bail, the adjudication of the court
and the reasons for such adjudication. , o
(2) A record of all bail proccedings kept under subrule (1) may be kept—
(a) in writing;
(b) inthe form of a disc
\ in which information or
optical or other means; or . _ §
(¢) partly in the form referred to in paragra
referred to in paragraph (b). ) o .
(3) An extract of the regordgdf bail proceedings mentioned in subrule (1) in the form
prescribed in the Schedule shall be made available to the accused person a‘nd 0 counsel
and solicitors engaged in the proceedings.

a disc; card, tape, microchip, sound track or other device on or
: Iy 4 > . h
‘data is recorded or stored by mechanical, electronic,

ph (a) and party in the form

N
o
ot
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Schedule: (rule 2(3)) Extract of Record of Bail Proceedings _____ Court/
Magistracy ‘
NAINE  ceoorvcrireresseeerersarsssseramsessrrsssasssressensss CaSE  cvvvrrremerenesmnm i
DALE OF REAIIIE werovonosssessereessenssssasersesenmssasssssssessons 188 ar e soes 1AL SH T
Case adjoumedgto G.30 A.TTL O convvrrerrconssrassrmsossensonsasassses in Court NO. v,
(I) Granted Bail. o ]
(II) Bail granted subject to the conditions listed in item V below .
which the court considers necessary to secure that the accused
will not— ,
(III) Bail refused. Remanded in police custody &)
Bail refused. Remanded in jail custody because there are 0
substantial grounds for believing that ‘the accused would—
(a) fail to surrender to custody as the court may appoint O
(b) commit an offence while on bail O
“(¢) interfere with a witness ‘ |
(d) pervert or obstruct the course of justice O
(IV) Reasons:
(a) Nature and seriousness of the alleged offence including the [0
likely disposal in the event of conviction.:
- (b) Previous record of absconding in other proceedmgs O
(c) Previously absconded in these proceedmgs .0
 (d) Lackof local tes. .0
~ (e) Appears to have no fixed abode. . ; i
(f) Alleged to have committed this/these oﬁ'ence(s) whde on baﬂ |
 for other matters. . . ;
(g) Criminal record of similar offences - o
(h) Other suspects still at large ,, g
(i) Stoien goods/exhibits still to be recovered 0
~ (j) Others ~ 0o
(V) Bail Conditions:
() B e
(b) Surety/Sureties required
B b
B et
D e
o Cash 0
Own recognizance O
Cash a
Own recognizance O
o Cash O
{c) Not o ledvc Hong Kong. O
(d) Surrender all travel documents prior to/wuhm ...................... O
of release from custociy
() To reside at address given, 0
(D) To obey a curfew from oo 1O 1o 0
(g) i(:(;cpon to Police Station between the hours ol .o O
‘Evcryddy ................. on Mon/Tue/Wed,/Thur /Evi/Sat/Sun/
(h) &:}}ug}fggg(O“G‘(knct ....... Police Station 24 hours prior o O
| (i) ki\\f::;zr;couwa cither directly or mduu:cly any pE‘US(:("l;tUUl'l a
(i} Others ‘ O
]udge/Magxsu e
[
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